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HISTORY OF THE PROCEEDING

On August 22, 2006, H. Francis deLone, Jr., Esq. (Mr. deLone or complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  The issue raised in the Complaint is what complainant repeatedly refers to as a “mysterious” charge of $8,640.91 that he has been billed by PECO, that PECO “has had problems explaining when and why those charges were incurred.”  Although not stated, the Complaint is an appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) at BCS #2095435, dated August 24, 2006.  The BCS decision explained in detail that the charges (accrued before filing his most recent bankruptcy petition) properly were transferred to his post-bankruptcy account upon dismissal of his bankruptcy petition. 

On September 12, 2006, respondent filed its Answer and New Matter (Answer), denying the material averments of the Complaint, and explaining that complainant, an attorney, was informed by both PECO and BCS as to the derivation of the charges.  It further noted that complainant has filed four petitions for bankruptcy since 2003, each of which has been dismissed and each of which involved debts to PECO, and in each case has had pre-petition and post-petition accounts, that the current balance is $9,833.06, that the current average monthly bill is $237.00, that the current monthly budget bill is $383.00, that no payments have been made on the account since its inception on March 15, 2006, and that the BCS decision clearly explained the basis for the charge and noted that complainant has failed to comply with four payment agreements with PECO.

As New Matter, PECO alleged that complainant is abusing the formal complaint process to evade his payment responsibilities to PECO, that he is an attorney who has filed for bankruptcy four times since 2003, that he knows or should have known why the pre-petition debt of $8,640.91 was transferred to his post-petition account when his latest bankruptcy case was dismissed, that his last filing was dismissed on May 31, 2006 when the Bankruptcy Court found that complainant was abusing the bankruptcy process by filing in bad faith and sanctioned him by prohibiting him from filing any further petitions for 180 days.  
Also on September 12, 2006, PECO separately filed a Motion to Dismiss Complaint (Motion) pursuant to 52 Pa. Code §5.101, claiming that the Complaint should be dismissed because “complainant’s claims are without merit and he is using this PUC process to delay PECO Energy’s right to collect his bills owed and the right to turn off Complainant’s service for non-payment of bills.”  Attached to the Motion was the Memorandum Opinion and Order of Chief Bankruptcy Judge Diane Weiss Sigmund, which dismissed complainant’s most recent bankruptcy filing and imposed sanctions.
On October 2, 2006, complainant filed separate responses to both the New Matter and the Motion.  I did not receive either of these documents until they were faxed to me on November 2, 2006 by complainant.
By Hearing Notice dated September 22, 2006, the parties were notified that an Initial Hearing in this case was scheduled for November 7, 2006, and the Matter was assigned to me.  As is my customary practice, I issued a Prehearing Order dated September 28, 2006, directing the parties to comply with various procedural requirements.  The Prehearing Order specifically explained how to request a continuance, warned both parties of the consequences if they failed to appear at the scheduled hearing and explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission order or regulation, and that he/she is therefore entitled to the relief requested in the Complaint.
By Order Denying Motion to Dismiss dated October 11, 2006, I denied the Motion on procedural grounds.  Although I obviously did not have before me complainant’s response to the Motion, he clearly suffered no harm as I denied PECO’s Motion. 
On October 28, 2006, complainant filed an Application for a Subpoena; this was received by me on October 31, 2006.  As the hearing was scheduled to occur within the response period, PECO responded by letter dated November 1, 2006.  PECO indicated that it could produce the requested information or determine its availability within 10 business days.

By Order Directing Production of Documents dated November 1, 2006, I granted in part complainant’s request.  I noted that it was overbroad in light of the issue raised by the Complaint and directed PECO to provide at hearing a billing statement and relevant correspondence related to the issue raised by the Complaint.  I also directed that the hearing scheduled for November 7, 2006 be continued and rescheduled as soon as possible.
By Hearing Cancellation/Reschedule Notice dated November 3, 2006, the hearing was rescheduled to December 15, 2006.

On November 3, 2006, complainant deLone served a Notice of Deposition, by which he noticed that he will take “the deposition of Defendant, PECO Energy Company” on November 27, 2006 at the Holiday Inn, King of Prussia, PA.
By letter to Mr. deLone dated November 22, 2006, respondent through Lynn R. Steen, Esq., Assistant General Counsel, stated that complainant had refused to respond to repeated requests that complainant provide a conference room location and the name of the court reporting firm that had been engaged, offered the use of a PECO conference room for the scheduled deposition and provided a listing of several court reporting firms.

On November 21, 2006, respondent PECO served but did not file a Motion for Protective Order (Motion).  In this Motion, respondent requested that a protective order be issued limiting the length of the scheduled deposition.  On November 21, 2006, complainant deLone served but did not file a Response to the Motion.

On November 27, 2006, complainant served but did not file a Notice of Deposition, changing the date of the scheduled deposition to December 7, 2006 due to the November 22, 2006 death of his father.

On November 29, 2006, I granted PECO’s Motion and issued a Protective Order pursuant to 52 Pa. Code §5.362(a)(2) directing that the December 7, 2006 deposition be limited to that day and not “from day to day.”
On December 1, 2006, respondent PECO filed and served a Motion for Protective Order (Motion).  In this Motion, respondent requested that a protective order be issued in connection with the deposition noticed by complainant, which he indicated would be held on December 7, 2006 at the Holiday Inn in King of Prussia, Pa.  Attached to the Motion was a letter dated November 27, 2006 from complainant to Michael Swerling, Esq., PECO’s counsel.  

PECO stated in the Motion that it has provided to Mr. deLone the documents specified in my November 1, 2006 Order Directing Production of Documents, and has no objection to the proposed December 7, 2006 deposition to address those documents.  It expressed concern that the deposition be conducted in a professional manner, citing complainant’s refusal to engage a conference room at the Holiday Inn, and refusal to confirm that he has engaged a court reporter and an officer authorized to administer oaths, as required by 52 Pa. Code §5.346.



On December 5, 2006 I granted PECO’s Motion and issued the Second Protective Order.  In that order, I determined that a further Protective Order is clearly appropriate pursuant 52 Pa. Code §5.362(a)(2), and directed that complainant, on or before 12:00 p.m. of December 6, 2006, provide written verification to PECO that:  (a) an appropriate venue (either a conference room at the Holiday Inn specified in the Notice of Deposition or a conference room provided by PECO) has been obtained; (b) that an appropriate court reporting firm has been engaged for the proposed deposition; and (c) that there will be present at the proposed deposition an officer qualified to administer oaths as required by 52 Pa. Code §5.346; and further directed that in the event that complainant failed to comply as directed by this Order, respondent PECO was excused from attending and participating in the deposition noticed for December 7, 2006.


The hearing was held as scheduled on December 15, 2006.  Complainant deLone appeared and presented the testimony of one witness (Renee Tarpley) and introduced seven exhibits (Exhs. C-1through C-7) into the record.  Respondent PECO also presented the testimony of Ms. Tarpley, who sponsored nine exhibits (Exhs. PECO 1 through 9).  Those exhibits and PECO Cross-Exam. Exh. 1 were admitted into the record over complainant’s objection.  Complainant’s oral motion for me to recuse myself was denied, as explained in more detail below. 


The record closed on January 8, 2007, when I received the transcript, and consists of the transcript (119 pages) and the exhibits.



For the reasons presented below, complainant has failed to sustain his burden of establishing that PECO violated the Public Utility Code by charging him incorrectly.  Rather, the record amply establishes that all bills for service rendered were correct.
FINDINGS OF FACT



1.
The complainant in this proceeding is H. Francis deLone, Jr., Esq., whose address is listed in the Complaint as 478 St. Davids Avenue, St. Davids, PA 19087-4203.



2.
The respondent in this proceeding is PECO Energy Company, which provides residential electric and gas service to complainant at that address.



3.
On August 22, 2006, complainant filed a formal Complaint in which he asserted that a “mysterious” charge of $8,640.91 associated with account #50-04-06-399062 was transferred to his account, #50-04-06-399070.  


4.
On September 12, 2006, respondent filed its Answer and New Matter (Answer), denying the material averments of the Complaint, and explaining that complainant, an attorney, was informed by both PECO and BCS as to the derivation of the charge.  It further noted that complainant has filed four petitions for bankruptcy since 2003, each of which was dismissed and each of which involved debts to PECO, and in each case has had pre-petition and post-petition accounts.



5.
Complainant filed bankruptcy #03-18586 (Bankruptcy Petition #1) on June 30, 2003.  Pursuant to the Bankruptcy Code’s automatic stay provisions, his electric account was shut off and turned on to separate the pre-petition debt.  The pre-petition account number was #50-04-06-399039, with a pre-petition balance of $1,963.69.  The post-petition account number was #50-04-06-399047.  The bankruptcy petition was dismissed in April, 2004.  PECO Exh. 1; PECO Exh. 6; PECO Cross-Exam. Exh. 1; Tr. 48, 66.


6.
Complainant filed bankruptcy #04-31182 (Bankruptcy Petition #2) on August 17, 2004.  Pursuant to the Bankruptcy Code’s automatic stay provisions, his electric account was shut off and turned on to separate the pre-petition debt.  The pre-petition account number was #50-04-06-399047, with a pre-petition balance of $4,709.74, which included the pre-petition balance from the prior filing.  The post-petition account number was #50-04-06-399054.  The bankruptcy petition was dismissed on December 16, 2004.  PECO Exh. 2; PECO Exh. 6; PECO Cross-Exam. Exh. 1; Tr. 48, 66-67, 69.


7.
Complainant filed bankruptcy #05-13430 (Bankruptcy Petition #3) on March 15, 2005.  Pursuant to the Bankruptcy Code’s automatic stay provisions, his electric account was shut off and turned on to separate the pre-petition debt.  The pre-petition account number was #50-04-06-399054, with a pre-petition balance of $2,456.32, which did not include the pre-petition debt from the prior filings.  Since the 04-31182 dismissal had not been processed before notification of the new filing, the additional pre-petition debt of $4,709.74 remained under account #50-04-06-399047.  The post-petition account number was #50-04-06-399062.  The bankruptcy petition was dismissed on October 28, 2005.  PECO Exh. 3; PECO Exh. 6; PECO Cross-Exam. Exh. 1; Tr.48, 69-70.


8.
Complainant filed bankruptcy #06-11087 (Bankruptcy Petition #4) on March 16, 2006.  Pursuant to the Bankruptcy Code’s automatic stay provisions, his electric account was shut off and turned on to separate the pre-petition debt.  The pre-petition account number was #50-04-06-399062, with a pre-petition balance of $8,640.91, which included $4255.74 (the $4,709.74 balance less a payment on February 9, 2005 of $454.00), plus $2,456.32, plus additional charges from March 15, 2005 to March 16, 2006.  The post-petition account number was #50-04-06-399070.  The bankruptcy petition was dismissed on May 31, 2006 and the pre-petition debt of $8,640.91 was transferred to the post-petition account of #50-04-06-399070.  PECO Exh. 4; PECO Exh. 6; PECO Cross-Exam. Exh. 1; Tr. 48, 70-71.


9.
On May 16, 2006, the United States Bankruptcy Court for the Eastern District of Pennsylvania issued a Memorandum Opinion by Chief U.S. Bankruptcy Judge Diane Weiss Sigmund that dismissed the petition at #06-11087 (Bankruptcy Petition #4), noted that complainant claimed no knowledge of bankruptcy although he is an attorney, that he had failed to pay the filing fee, secure pre-petition counseling and attend a mandatory meeting of creditors and that the documents filed by complainant were “inconsistent.”  Chief Judge Sigmund found that the filing had been done in bad faith to intentionally cause unreasonable and prejudicial delay to his creditors, and that complainant had abused the bankruptcy process, stating:  “It is patently clear to me that Debtor has no intention of accessing bankruptcy protection for any legitimate purpose . . . neither Wilshire nor the other creditors represented by the Chapter 13 trustee should have to respond to these frivolous actions.  More significantly, Debtor would once again have succeeded through misuse of the law to obstruct a creditor from exercising its rightful contractual and state law remedies.”  Order at 6.  The court refused complainant’s request to convert the Chapter 7 filing to Chapter 13, dismissed the case and imposed an 18-month filing bar as a sanction:  “Where the conversion sought is a blatant manipulation of the Bankruptcy Code as intended by Debtor here, the otherwise right to convert to Chapter 13 must yield to avoid an abuse of the bankruptcy process.  As I find that the requested conversion is intended for the sole purpose of continuing Debtor’s obstruction of Wilshire’s exercise of its rightful remedies without the prospect of a confirmable plan and as Debtor not only failed to perform his duties as a Chapter 7 debtor but suffered the dismissal of two prior Chapter 13 proceedings for failure to propose a confirmable plan and make current payments, conversion is simply unavailable to Debtor.  With the transparent strategy underlying the Motion being to abuse the bankruptcy process, the Debtor’s Motion will be denied.”


10.
On June 20, 2006, complainant filed an informal complaint with BCS at #2095435, concerning the transfer of the $8,640.91.  By letter dated August 4, 2006, BCS explained in detail how the amount was accrued as the result of the various bankruptcy filings, that complainant is responsible for the balance of $10,140.82 (as of July 18, 2006), that complainant failed to comply with a payment arrangement direct by BCS at #1283082 and three additional payment agreements with PECO, and that complainant by letter dated August 4, 2006 indicated to BCS that he was not interested in a payment arrangement.  Exh. C-1; PECO Exh. 8; Tr. 82-83.


11.
On November 3, 2006, complainant served a Notice of Deposition, by which he noticed that he will take “the deposition of Defendant, PECO Energy Company” on November 27, 2006 at the Holiday Inn, King of Prussia, PA.  The date of the deposition subsequently was changed by complainant to December 7, 2006.


12.
On December 5, 2006, I issued the Second Protective Order pursuant to 52 Pa. Code §5.362(a)(2), and directed that complainant, on or before 12:00 p.m. of December 6, 2006, provide written verification to PECO that:  (a) an appropriate venue (either a conference room at the Holiday Inn specified in the Notice of Deposition or a conference room provided by PECO) has been obtained; (b) that an appropriate court reporting firm has been engaged for the proposed deposition; and (c) that there will be present at the proposed deposition an officer qualified to administer oaths as required by 52 Pa. Code §5.346.



13.
Complainant has a poor payment history.  As of the date of the December 15, 2006 hearing, no payments had been received by PECO since September 30, 2005.  The current balance is $10,778.76.  Tr. 80; PECO Exh. 4; PECO Exh. 5.


14.
Complainant has entered into five payment agreements with PECO (including one payment arrangement directed by BCS at #1283082 in 2003) since May 2002; none have been kept.  Tr. 81; PECO Exh. 7.



15. 
PECO Exhibits 1 through 7 and Cross-Exam. Exh. 1 were transcribed or based on information from records made at or near the time the billing statements were sent out, and those records are kept by PECO in the course of regularly conducted business activity.  Tr. 65.
DISCUSSION
The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600; 602(Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa  Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of  Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 Pa.P.U.C. 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa.P.U.C. 215 (1985); Mill v. Pa. Public Utility Comm’n, supra.

All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa.P.U.C. 463 (1988).

There can be no doubt that the Complaint must be denied for complainant’s failure to sustain his burden of proof.  Upon the receipt of each of complainant’s bankruptcy petitions, PECO properly finalized complainant’s account (into a pre-petition account) and set up a new account (the post-petition account).  As each bankruptcy petition was dismissed, the pre-petition balance simply was added to the then-current account.  This is easily demonstrated by PECO Cross-Exam. Exh. 1, which is a compilation of the account history information set out in the Answer, PECO Exhs. 1 through 5, and the testimony of PECO’s witness:
	
	Ch. 13 Bankruptcy #1
	Ch. 13 Bankruptcy #2
	Ch. 13 Bankruptcy #3
	Ch. 7 Bankruptcy #4

	
	
	
	
	

	Filing Date
	6/3/2003
	8/17/2004
	3/15/2005
	3/16/2006

	
	
	
	
	

	Bankruptcy #
	03-18586
	04-31182
	05-13430
	06-11087

	
	
	
	
	

	Pre-petition account #
	50-04-06-399039
	50-04-06-399047
	50-04-06-3990054 &
50-04-06-399047*
	50-04-06-399062

	
	
	
	
	

	Post-petition account #
	50-04-06-399047
	50-04-06-399054
	50-04-06-399062
	50-04-06-399070

	
	
	
	
	

	Pre-petition balance
	$1,963.69
	$4,255.74
	$7,166.06
	$8,640.91

	
	
	
	
	

	Dismissal Date
	4/8/2004
	12/16/2004
	10/28/2005
	5/31/2006

	
	
	
	
	


     *
Prior dismissal not processed before notice of new filing.  Therefore, pre-petition debt     remained on two different accounts.  Pre-petition balance is total of both accounts.

To ensure that the record properly reflects the issue raised by the Complaint (although the Complaint should speak for itself), I asked Mr. deLone exactly what his position was.  See, Tr. 28-29:
ALJ Chestnut:

. . . tell me exactly the issue that you’re raising, why this charge is incorrect.

Mr. deLone:

The charge is incorrect because they have mysteriously ---and I hate to use that word - - - but they haven’t been able to explain it, so it’s a mystery.  That’s all it means, it’s a mystery because they have never provided any valid basis for it.

ALJ Chestnut:

Because they haven’t explained it?

Mr. deLone:

The problem is they send me a statement with one account number that shows a balance of about 15 hundred dollars, then they send me a statement with a different account number that shows a balance of about 9 thousand dollars.
ALJ Chestnut:

You don’t understand it.  That’s what you’re saying, you don’t understand it.

Mr. DeLone:

I’m not saying I don’t understand it.  I’m saying when PECO says your balance is 2 hundred dollars and then the next week they say your balance is really 10 thousand dollars, that the invoice is wrong.  I did not use ten thousand dollars worth of energy within a two week period.
In fact, the entirety of complainant’s direct case was devoted to establishing that the bill must be wrong because he could not have used that amount of electricity within the short period of time between receiving a bill statement showing a balance of $1,881.41 as of February 8, 2006 (Exh. C-6) and a notice dated June 12, 2006 that stated that a balance of $8,640.91 from a former account (50-04-06 399-62 for service to 478 St. Davids Avenue, St. Davids, PA) was being transferred to his current account (50-04-06 399070 for service to 478 St. Davids Avenue, St. Davids, PA) (Exh. C-7).  

Complainant’s direct examination of his own witness (PECO employee Renee Tarpley) produced the following at Tr. 38-39, after he had her identify the two exhibits:
Mr. deLone:

Okay.  Was PECO lying on February 8th when it said that the balance was 1 thousand, 881 dollars and 41 cents?

Ms. Tarpley:

No, they were not.

Mr. deLone:
Were they lying when they said that the balance was now, through that former account, 8 thousand, 640 dollars and 91 cents?

Ms. Tarpley:

No, they were not.

Mr. deLone:

Did I use 7 thousand dollars worth of electricity in that four-month period?

Ms. Tarpley:

No, you did not.

Mr. deLone:

In the total of gas and electricity, did I use 7 thousand dollars worth of gas and electricity?

Ms. Tarpley:

Over a period of time, yes.

Mr. deLone:
In the period of time between February 8th, 2006 and June 12th, 2006, did I use 7 thousand dollars worth of gas and electricity?

Ms. Tarpley:

No, you did not.
In his entire case, Mr. deLone never once referenced any of his bankruptcy petitions, or the fact that PECO opened new accounts (with different ending account numbers) to reflect them.  He repeatedly asserted that the transferred amount was for service rendered between February 2006 and June 2006, and therefore must be wrong.  See, e.g., Tr. 29, 30, 53, 54.  The following exchange took place at Tr. 54-55:
Mr. Swerling:

And is it still your position that the process of how PECO arrived at your account balance is still mysterious?

Mr. deLone:

Yes, when they say that my balance was only 18 hundred dollars, and then four months later they say the balance is 86 hundred dollars, and there haven’t been charges to account for that great increase, it is mysterious, and it’s also either PECO is lying when it sends out statements or it’s lying when it says there’s an increase.  PECO has refused to provide me with documents that I wanted so I would be able to tell what was happening.

As Mr. deLone knows very well, the $8,640.91 amount transferred was not for service rendered during the period between February and June 2006; it was for service provided previously, the charges for which were placed into various accounts as the result of his four bankruptcy filings.  As each petition was dismissed without discharge of his debts, each debt he owed PECO was transferred to his then-current account.
  He certainly has used $10,778.76 worth of gas and electric service; he just hasn’t paid for it.
Mr. deLone, as a practicing attorney, is obviously educated and literate.  His failure to even mention either in his Complaint or throughout his entire presentation of his case that the balance had anything to do with his various bankruptcy filings – after it was explained to him by PECO, by BCS and even by Ms. Tarpley at her deposition (Tr. 87) – can only be attributed to bad faith.

Unfortunately, it appears that Mr. deLone is simply unwilling to pay for the utility service provided to him, and has attempted to misuse the Commission’s procedures to delay payment of his debts or termination of his service.  This is the same pattern of behavior he showed in his bankruptcy filings, and for which he was sanctioned by Chief U.S. Bankruptcy Judge Diane Weiss Sigmund in connection with the most recent filing at #06-11087.

His behavior at the hearing reinforced this.  He refused (repeatedly) to correctly summarize testimony (for example, repeatedly referring to PECO’s “refusal” to provide certain billing statements when the clear and unrebutted testimony presented by Mr. deLone’s own witness was that those billing statements were not retained by PECO, Tr. 44-45, 79, 111) as the basis for his questions, as well as his continued insistence on referring to the transferred amount as representing charges for service provided during the period February to June 2005, when at that point he should have been aware of the basis for those charges. 


He objected to the introduction of every one of PECO’s exhibits, even though as a practicing attorney, he should have known there were no legitimate grounds to do so.  Mr. deLone repeatedly objected because he asserted that the various exhibits were prepared in contemplation of litigation, and were therefore not legitimate business records.  As he stated at Tr. 89:  “[The account statements] are unreliable, that they are especially prepared for this hearing, that there’s no reason to believe these, that these are just cheat sheets to help the witness testify, and that they are not business records, they should not have been admitted.”

It has long been established that the account statements such as PECO Exhs. 1-5 are admissible in proceedings before the Commission pursuant to the Uniform Business Records as Evidence Act, 42 Pa. C.S. §6108; see also, the Pennsylvania Rules of Evidence, Pa. R.E. 803(6); Zdziarski v. UGI Utilities, Inc.-Electric Division, Docket No. C-00014796 (Commission Opinion and Order entered February 22, 2002), 2002 Pa. PUC LEXIS 2; and Kutas v. Bell Atlantic-Pennsylvania, Inc., Docket No. F-00252231 (Commission Opinion and Order entered August 26, 1996), 1996 Pa. PUC LEXIS 115.  The records must be kept in the regular course of business.  It is not essential for the admission of evidence to produce the person who made the entries or the contemporaneous custodian of the record.  The witness need only possess adequate knowledge of the regularity of the record-keeping process to qualify the records under the Act.  Ganster v. Western Pennsylvania Water Company, 349 Pa. Superior Ct. 561, 504 A.2d 186, 190 (1985).  Indeed, the Commission has repeatedly found these account statements to be not just admissible, but determinative in the absence of substantial evidence to the contrary.  See, Zdziarski at 3.


The account statements presented here are PECO’s actual computerized customer records, recorded in the regular course of business.  Certainly, there is absolutely no basis for finding that they are inaccurate in any way, much less that they were fabricated to support PECO’s position.  Indeed, when given the opportunity to review them, Mr. deLone was not able to point to any inaccurate information at all.  Ms. Tarpley’s uncontroverted testimony was that these records are kept in the regular course of business.  Tr. 65.  When Ms. Tarpley said they were prepared for the hearing, what she should have made clear is that they were the actual computerized records reduced to print for the hearing.  


Similarly, Mr. deLone failed to make any valid objection to PECO Cross-Exam. Exh.1 or PECO Exhs. 6 and 7, each of which merely summarized the history of his bankruptcy filings, the various pre-petition and post-petition accounts associated with each and the history of payment agreements that were testified to by Ms. Tarpley.  Mr. deLone agreed that the information contained on those documents concerning his various bankruptcy petitions was correct, and having the information on one place was certainly helpful both to me and the record.  My taking judicial notice of the facts contained therein clearly is proper pursuant to 52 Pa. Code §5.408.  See also, Re Brooks Armored Car Service, Application Docket No. 99633, 1976 Pa. PUC LEXIS 20, *2; 50 Pa. PUC 360 (“Reasonable cross-examination concerning an exhibit which contains specific information and which was prepared for use at hearing should be allowed.  This is possible only when a knowledgeable witness is available to testify about that information or when the underlying documents from which the exhibit was prepared are available.”)  Ms. Tarpley obviously is both knowledgeable and was available at the hearing.  Indeed, she was Mr. deLone’s only witness, as he did not present his own direct testimony.
Mr. deLone refused to agree that he had been sanctioned by Chief Bankruptcy Judge Sigmund.  He stated this at Tr. 60 (“If you want to call that sanctions, you can.  I don’t know if I would call that a sanction.”) despite her use of that word repeatedly, such as in the Order at 6-7, emphasis supplied:  “However, based on Debtor’s bankruptcy recidivism, a dismissal of the case without considering sanctions in the form of a bar against future filings would very likely have resulted in a new filing. . . It is patently clear to me that Debtor has no intention of accessing bankruptcy protection for any legitimate purpose . . . .The court’s ability to impose this sanction is necessary to maintain the integrity of the bankruptcy process and avoid burdening the court’s docket with frivolous cases, thereby depleting valuable and limited court resources which could be channeled to meritorious cases.”
The Bankruptcy Court refused to allow Mr. deLone to abuse its process for the purpose of evading his debts; this Commission should do likewise.  While it is important to ensure that complainant’s due process rights have been fully respected, it is equally important that the Commission not allow this complainant to misuse its process solely to enable him to continue to receive service from PECO without paying for it.  This would be inequitable to the company’s other customers, many of whom are in challenged economic circumstances themselves and struggle to pay for their own service.  

The final issue to be addressed is Mr. deLone’s request at the hearing that I recuse myself because of my alleged bias toward him.  Tr. 2-21.  Although not cited by complainant, I am assuming that this oral motion was made pursuant to 52 Pa. Code §5.382, Disqualification of a Presiding Officer, which provides at §5.482(a) that, “A party may file a motion for disqualification of a presiding officer which shall be accompanied by affidavits alleging personal bias or other disqualification.” 
As a preliminary matter, let me state that if there were any doubt whatsoever that I showed any bias against Mr. deLone, or that I would be unable to conduct a fair and impartial hearing, I would certainly have removed myself from this case.  The facts are that I showed no bias and did not act improperly.  Indeed, it must be emphasized that, prior to the hearing, the only substantive ruling I made was in complainant’s favor, when I denied PECO’s Motion to Dismiss the Complaint.



I have the following responses to the specific allegations made by complainant deLone in support of his Motion:



1.
“On many occasions” I “misstated” and “mischaracterized” the issue raised in his Complaint.
  What Mr. DeLone is simply saying here is that in each of my prehearing orders, I summarized the issue by directly citing the words – “mysterious charges” he himself used repeatedly in his Complaint.  While he did check off the pre-printed listing on the Complaint form, that “There are incorrect charges on my bill,” in the section requiring him to state the facts of his Complaint, Mr. deLone stated, “In June, PECO billed me for $8,640.41 for some mysterious charges that were supposedly accrued under account no. 50-04-06-399062.  My account no. is 50-04-06-3999-70.  PECO has had problems explaining when and why those charges were incurred and it has breeched its promise to provide me bills showing all charges and payments related to this claimed account.  PECO’s current bill also includes related unexplained charges.”  The Relief requested, was “(1) My account should be credited for the mysterious $8,640.91 charge and all related charges, and any payments made toward that charge should be refunded to me.  (2) PECO should be stayed from shutting off my electricity while this complaint is being resolved.”


Mr. deLone is educated and articulate, a practicing lawyer who by the time of the billing had four bankruptcy petitions – all involving debts to PECO as well as other creditors – dismissed.  He either knew or should have known what the effect of those dismissals would be on his debts, including the ones owed to PECO.  If somehow he did not, then after he received the BCS decision he certainly should have, as that decision explained the basis of the charge in detail.  That decision explained that the charge was an accumulation of the debts that had not been discharged by his bankruptcy filings.  


“Mysterious” is not a synonym for “incorrect.”  If Mr. deLone thought the charge was wrong or incorrect, he could have said so, and given a reason (such as a malfunctioning meter, not his account, foreign load, etc.) as to why the charge was incorrect.  Indeed, since this formal Complaint was intended to be an appeal of the BCS decision, he could have indicated why he thought the BCS decision was wrong; i.e., that he should not be liable for his pre-petition and post-petition arrearages.  Instead, he repeatedly used the word “mysterious,” which in common usage means unknown or strange (Encarta Dictionary).  He implied in the Complaint that account 50-04-06-399062 is not his account, since he specifies that his account is 50-04-06-399970, when at the time of filing the Complaint he knew – or should have known – that they were both his accounts.


In any event, even if somehow I incorrectly misstated the issue in the history of my several prehearing orders (and, again, I did not), there is no way that indicates bias.  During the hearing I made a point several times on the record of making sure that Mr. deLone had the opportunity of stating explicitly the issue raised by the Complaint.  


2.
He complained that I “did not pay attention to documents” he filed.  Tr. 6-7.  It is correct that in my Order denying PECO’s Motion to Dismiss I did not reflect that Mr. deLone had filed a response to PECO’s New Matter or to PECO’s Motion.  As I explained, that is because those documents were not reflected in the Commission’s computerized docket entries when I prepared my Order, and they had not been included in the physical file I received.  Once they were brought to my attention, I included their filing in my discussion of the history of the proceeding.


3.
He asserted that PECO had not provided documents he had requested, such as all documents sent to him by the Bankruptcy Court.  Tr. 8.  That request had been denied by me in my Order Directing Production of Documents dated November 1, 2006.  He took issue with my determination in that Order that his requested subpoenas for documents was overbroad.  In that Order, I directed “PECO to produce at the hearing a billing statement and relevant correspondence related to Mr. deLone’s various accounts, as well as any appropriate witness to address questions concerning them.  In light of PECO’s apparent willingness to provide this information, it is not necessary to issue a subpoena.”  


PECO provided what records were available.  Although Mr. deLone persisted in asserting that PECO “refused” to provide billing statements and account notices, the unrebutted and convincing testimony by his witness Ms. Tarpley is that records in that format are not maintained by PECO.
  


Despite Mr. deLone’s contention, this is a simple billing dispute.  This is obvious by the fact that Mr. deLone’s entire direct case took up less than ten pages of transcript, as well as his two exhibits.  His request for documents to be produced at the hearing was certainly overbroad, and I exhibited no bias in directing PECO to supply at the hearing not only the relevant documents relating to the contested charge but also a witness to answer questions concerning them.


4.
Mr. deLone took issue with my caution to him not to abuse the Commission’s process in an attempt to evade his payment responsibilities, citing the Protective Order.  Tr. 9-10.  Related to this, he asserted that my issuance of the Second Protective Order showed bias by “raising concerns about my professional conduct when you have absolutely no basis to.”  Tr. 11.


His conduct shows that I had every reason for concern.  First, there was the Order of Bankruptcy Chief Judge Sigmund, sanctioning him for his abuse of the bankruptcy process.  Second, there was the language used in the Complaint itself, where the only reason he gave for the disputed charge being incorrect was that it was “mysterious” when it was perfectly clear from the BCS decision how the charge had been derived.  Third, there was his overbroad subpoena request, and the planned deposition.  Fourth, as indicated in his own Exh. C-5, Mr. deLone refused PECO’s repeated requests that he provide confirmation that he had secured an appropriate location to conduct the planned deposition in a professional manner.  Finally, there was his own intemperate letter to Mr. Swerling dated November 27, 2006, which was attached to PECO’s Motion for Protective Order.


5.
I showed “obvious bias and improper procedures” when I granted the motion for the second protective order.  Tr. 11.  He received it December 1, 2006 via e-mail and subsequently by first-class mail.  I issued my Second protective Order
 on December 5, 2006 after waiting several days for his response, which I agree is less than the specified response period provided.


While I would have preferred to have had a response from Mr. deLone prior to issuing my order, the fact that the deposition was scheduled to occur on December 7, 2006 (and had been rescheduled from November 27, 2006) and the nature of the concerns expressed by PECO led me to issue the Second Protective Order.
  I had before me Mr. deLone’s November 27, 2006 letter to Mr. Swerling, as well as Exh. C-5, the letter to Mr. deLone which summarized his position in prior communications with PECO, and the directive that I issued was reasonable and easily complied with, assuming Mr. deLone intended to proceed in good faith:  That he provide written notification to PECO that an appropriate venue and administering officer has been retained.


Certainly none of my rulings operated to complainant deLone’s disadvantage.  The only substantive ruling was in his favor; the others were minor procedural directives.  I showed no bias or unfairness to him prior to (or during) the hearing.  What he really does not like is that, being aware of his abuse of the bankruptcy process in order to evade payment of his debts, I would not allow him to do so here as well.  As shown above, he had every opportunity to present the merits of his case.  The fact that his Complaint must be denied is due not to bias on my part but the fact that he was unable to present any evidence at all, much less the substantial evidence required to support a Commission finding, that PECO violated the Public Utility Code, and regulation or order of the Commission or PECO’s tariff.


One other issue needs to be addressed.  Although not formally raised in the Complaint, it is appropriate to address the issue of the outstanding balance not related to the $8640.19.  As the Commission has recognized in numerous cases, there are times when it simply is not appropriate to permit a customer in arrears to have a payment arrangement, but rather should be required to pay the entire debt.  See, e.g., Slomnicki v. Duquesne Light Company, Docket No. C-00992398 (Commission Order entered November 18, 1999); Palmer v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00981197 (Commission Order entered June 24, 1999); Coppola v. PECO Energy Company, Docket No. C-00970688 (Commission Order entered October 6, 1998); Segan v. PECO Energy Company, Docket No. C-00967954 (Commission Order entered April 28, 1997); and Enix v. Philadelphia Gas Works, Docket no. F-01745775, Commission Final Order entered September 28, 2005.  As the Commission stated in 

Molyneaux v. PPL Electric Utilities Corporation, Docket No. F-01117535, Commission Opinion and Order entered January 19, 2005 at p. 5:  “The record evidence in this matter clearly demonstrates that the Complainant has abused the administrative process in order to avoid paying her electric bills.  Accordingly, we reject the ALJ’s recommendation that we direct the Complainant to adhere to the BCS recommended payment arrangement.  We conclude that since the Complainant has abused the administrative process in this case, a payment arrangement is inappropriate.”



Here, given the numerous broken payment arrangements, the appalling history of non-payment (the last payment was on September 30, 2005) as well as this meritless Complaint, it would be unjust and unreasonable to PECO’s other ratepayers who struggle to pay their own bills and now must pay not only for Mr. deLone’s usage but the carrying charges associated with loaning him the money (interest-free to him) to pay off his debt to PECO in the event a payment arrangement is ordered.  



In many decisions the Commission has explained that a payment arrangement, which prevents service termination so long as it is complied with, is not a right but a privilege.  Mandell v. Duquesne Light Company, Docket Number C-20030234, Commission Opinion and Order entered March 17, 2004.  A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 Pa.P.U.C. 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa.P.U.C. 215 (1985); Mill v. Pa. Public Utility Comm’n, supra.  All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa.P.U.C. 463 (1988).



To allow a payment arrangement under these circumstances is unjust and unreasonable.  Therefore, the entire arrearage should be paid within 30 days after entry of the Commission’s order in this proceeding.

In conclusion, the Complaint filed by H. Francis deLone, Jr., Esq., at Docket No. C-20066721 is denied.  He therefore shall pay the disputed sum of $8,640.91 within 30 days of entry of the Commission’s order in this proceeding.  In addition, as shown on PECO Exh. 5, there is outstanding an additional amount of $2,137.85 ($10,778.76 less $8640.91) as of December 1, 2006.  That amount, adjusted to reflect any payments made and additional overdue charges, also should be paid within 30 days of entry of the Commission’s order.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.


2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant did not prove that respondent public utility violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).

4.
Complainant did not prove that the bills rendered were incorrect.  The amounts listed in PECO Exhs. 1-5 are due and owing.

5.
It is just, reasonable and in the public interest to require payment of all arrearages within thirty (30) days of the Commission’s final order in this proceeding. 

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of H. Francis deLone, Jr., Esq. against PECO Energy Company at C-20066721 is denied; 



2.
That within fifteen (15) days of the date of entry of the Commission’s order in this proceeding, PECO Energy Company shall issue a bill for the outstanding balance owed for service rendered to H. Francis deLone, Jr., Esq.;



3.
That H. Francis deLone, Jr., Esq. shall be given fifteen (15) days in which to pay by cash, certified check or money order the bill issued pursuant to Ordering Paragraph No 2 ;



4.
That, if H. Francis deLone, Jr., Esq. does not pay the bill issued pursuant to Ordering Paragraph No. 2 as directed, PECO Energy Company shall commence termination of the account; and
5.
That the record at Docket Number C-20066721 be marked closed.

	Date:
	March 9, 2007
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


� 	Although the Answer indicated that the BCS decision was attached as Appendix A, it was not appended to the copy of the Answer I received from the Commission’s Secretary’s Bureau.  It also should be noted that the Commission’s electronic docketing system does not indicate the Answer and Motion were docketed, although they clearly were stamped as being received by the Secretary’s Bureau.


� 	Of course, Mr. deLone not only received his monthly billing statements as they were sent by PECO, he presumably also has the documents relating to his various bankruptcy filings.  





� 	See, Tr. 67-68, where Ms. Tarpley explained why and how accounts are set up when bankruptcy petitions are filed.  As she explained, accounts are separated into pre-petition and post-petition because, depending on the outcome of the bankruptcy petition, the customer may or may nor be liable for the pre-petition amount.  If the bankruptcy petition is dismissed without discharge of the debt, PECO will transfer it to an active account and pursue payment.  





� 	He admitted on cross-examination that he was also sanctioned three times by Federal Courts (Tr. 56-57), although he refused to admit that he was sanctioned “repeatedly.”  Tr. 59.


� 	As a courtesy to Mr. deLone, at the hearing I didn’t simply deny his motion but explained my conclusion with respect to each of these assertions.





� 	The precise language I used:  “The issue raised in the Complaint is what complainant repeatedly refers to as “mysterious” charges of $8,640.91 that he has been billed by PECO, that PECO ‘has had problems explaining when and why those charges were incurred.’”


� 	Her further testimony at Tr. 44-45, 79 is that a new customer information system put in place in October 2006 does have the capability to produce images of bill statements.  Obviously, this system was not in place when the disputed charge was transferred to complainant’s current account.


� 	This order is attached as Appendix A to this initial decision.





� 	In his further argument against the merits of the Second Protective Order, complainant asserted that there was a basis for his “real concern” that PECO would not appear at the deposition, citing Exh. C-1.  He completely ignored the fact that that letter, however, expressly stated that “PECO Energy wants to ensure that the depositions you have requested proceed smoothly. . . .PECO Energy has no intention of preventing you from conducting the requested depositions.”  In fact, PECO offered to make available at no charge to complainant an appropriate conference room for the planned deposition, and provided a list of court reporting companies.
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