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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Petition for Reconsideration of the Commission’s January 8, 2007 Order (Petition) filed by Qwest Communications Corporation (Qwest) on January 23, 2007, relative to the above-captioned proceeding.



The Commission’s January 8, 2007 Order (January 8th Order), inter alia, stayed Verizon Pennsylvania Inc.’s and Verizon North Inc.’s access charge investigation pending the outcome of the FCC’s Unified Intercarrier Compensation
 proceeding, or for one year from the date of entry of that Order, whichever is earlier.  Qwest is requesting that the Order be amended so as to eliminate the fixed carrier access charge.  If the Commission grants this request, Qwest further requests that the investigation docket be marked closed.


On February 2, 2007, Answers to the Petition were filed jointly by Verizon Pennsylvania Inc. and Verizon North Inc. (Verizon), and individually by AT&T Communications of Pennsylvania, Inc. (AT&T) and the Office of Consumer Advocate (OCA).

Discussion


In its Petition, Qwest claims that its Petition meets the legal standards articulated under Duick
 as to why reconsideration should be granted by the Commission.  (Petition at 10-11).  First, Qwest argues that the January 8th Order violates its due-process right to a timely rate investigation decision on the merits involving the lawfulness and reasonableness of Verizon’s access rates under the Public Utility Code (Code), 66 Pa. C.S. § 315, and as required by due process.  (Petition at 12-15).  Second, Qwest submits that the Order violates due process by failing to provide Qwest with a meaningful opportunity to be heard on the impact of the Missoula Plan filing in the FCC’s Unified Intercarrier Compensation Proceeding, which is one of the primary justifications cited by the Commission for the one-year stay of this proceeding.  (Petition at 15-18).  Qwest also included in its Petition a detailed “Background” of this proceeding from when it initially began in 2002, until the present.  (Petition at 3-10).  Qwest is particularly concerned that the Commission declined to act on remand to set the proper level of Verizon’s access rates notwithstanding that the Commission has consistently maintained in this case, and as far back as the Global Order,
 that current access charges are unreasonably high.  (Petition at 11).



In support of its first argument that the January 8th Order violates its due-process rights, Qwest specifically submits that Pennsylvania law requires that a party before an administrative agency is entitled to a timely adjudication on the merits of a proceeding.
  In addition, Qwest submits that pursuant to Section 315 of the Code, 66 Pa. C.S. § 315, the General Assembly has specified that the Commission has a duty to provide a timely decision regarding the reasonableness of rates.  Qwest argues that Section 315 requires the Commission to “give to the hearing and decision of any such [rate] proceeding preference over all other proceedings, and decide the same as speedily as possible.”


Even though no specific date is set by law for Commission action in a fully litigated investigation of rates outside of general rate increase requests, Qwest is of the opinion that the Commission must still act in a reasonable period of time because, otherwise, it would be subject to mandamus.
  



Qwest also cites to Cleveland Bd. Of Education v. Loudermill, 470 U.S. 532, 546-47 (1985) for the proposition that a delay in administrative process can constitute a violation of due process.  (Petition at 12-13).  In this regard, Qwest asserts that the Commission’s investigation into Verizon’s intrastate access charge “has been anything but speedy,” and that the record of this case makes clear that the Commission and the Parties have already twice invested in the most expensive form of Commission investigation (i.e., a trial-type proceeding with testimony and briefing followed by an ALJ Decision).  (Petition at 14).  Qwest is concerned that an outcome on the merits will only be further delayed as a result of the Commission’s January 8th Order to further re-examine Verizon’s intrastate access rates one year from now, with the requirement of a third round of evidence, briefing and another ALJ recommendation.  Qwest asserts that this is a violation of its statutory and due process to a timely adjudication of the rate investigation because the Commission’s January 8th Order could ultimately result in a decision on the merits ten years after the issuance of the Global Order and the Commission’s initial commitment to reduce access charges.  (Petition at 14).  



Qwest contends that notwithstanding the fact that general rate increases, which often contain numerous complex issues, are resolved within seven months of investigation under Section 1308 of the Code, the instant proceeding has been the subject of investigation for over seven years.  Qwest argues that it is financially harmed by the timing of completing this investigation because it is likely that any access rate relief arising from this proceeding would only be prospective and not retroactive.  As such, Qwest requests that the Commission act now to determine the proper level of Verizon’s access rates based on its investigation.  (Petition at 15).


With regard to its second argument that the Commission’s January 8th Order deprives it the opportunity to be heard on the potential impact of the filing of the Missoula Plan on the access charge remand proceeding, Qwest cites to various cases as to why the Commission’s action is not consistent with fundamental, procedural due-process rights.  Qwest submits that the January 8th Order violates its dues process because the Commission never conducted a hearing
 that was “meaningful” or “appropriate to the nature of the case,”
 and that Qwest never had a meaningful opportunity to address whether the Missoula Plan should serve as a basis to further delay a decision on the merits in the access charge remand proceeding.
  (Petition at 16).  As such, Qwest believes it has a right to a meaningful opportunity to address whether the Missoula Plan should serve as a basis to further delay a decision on the merits in the access charge remand proceeding.  (Petition at 16-17).



Qwest also argues that the Commission’s decision to impose the one-year stay was based on extra-record evidence as neither Qwest nor the other Parties were provided an opportunity in this proceeding to address the potential impact on the Missoula Plan on Verizon’s intrastate access rates.  Qwest claims that the Commission’s January 18th Order illogically reasons that Pennsylvania could be penalized by an Intercarrier compensation regime crafted by the FCC because the Commission took steps to place intrastate access charges more in line with interstate access rates.  In this regard, Qwest contends that the Commission’s action was based on speculation of a negative outcome of the FCC Intercarrier Compensation investigation and that this is not a valid basis on which to allow unjust and unreasonable intrastate access charges to continue.  Qwest cites to Section 314 of the Code, 66 Pa. C.S. § 314, which authorizes this Commission to investigation interstate rates and approach the appropriate federal regulatory body for relief when it is necessary.  (Petition at 17).



In light of the above, and the uncertainty of the FCC’s future policy on access charges and universal service, Qwest does not believe that the FCC’s Intercarrier Compensation investigation and the submission of the Missoula Plan justifies the Commission’s failure to issue a decision on the merits of the instant proceeding after years of litigation.  Therefore, Qwest urges the Commission, as a reasonable and acceptable outcome of this case, to eliminate Verizon’s fixed carrier access charge, which is the first step in ALJ Fordham’s recommendation, and then mark this docket closed.  Qwest is of the opinion that closing this investigation would provide a significant administrative benefit to the Parties and the Commission because the Commission would be relieved of the ongoing need to reassess, as part of this docket, whether any further action is warranted.  Furthermore, Qwest submits that, if the Commission decides to re-examine Verizon’s access charges in the future, it could then coordinate that investigation with actual FCC action, rather than speculating about the action the FCC might take, as was done in this instant proceeding.



AT&T filed an Answer in support of Qwest’s Petition.  AT&T agrees with Qwest that the Petition meets the Duick standards because the Commission based its decision to stay Verizon’s access reform partially on the recent activities at the FCC but more specifically on the Missoula Plan filing, which occurred well after the record in this case had been closed.
  AT&T contends that because the Commission did not provide the Parties to the instant proceeding an opportunity to comment on the Missoula Plan, recent activity at the FCC, or the applicability of the Commission’s decision in the rural carrier case,
 Qwest appropriately raises issues that were not previously addressed on the record by the Parties.  (AT&T Answer at 1-2).


AT&T also agrees with Qwest that the Commission should grant Qwest’s request to eliminate the Carrier Charge for the following reasons:  (1) delaying action for another twelve months, or until the FCC acts in its Intercarrier Compensation proceeding, is contrary to the Commission’s stated policy of the past seven years toward reducing access charges, and does nothing to resolve existing competitive market distortions that harm consumers;
  (2) the remand of this case for a second round of hearings toward the elimination of implicit subsidies through further access charge reductions is consistent with the Telecommunications Act of 1996, as well as the Commission’s stated goal in the Global Order to eventually dissolve the Carrier Charge;
  (3) the current access charge system, where the implicit subsidies intended to help keep basic local telephone service affordable and are leveled exclusively on the wire line IXCs, is both discriminatory and, ultimately, unsustainable;
  (4) further access charge reductions will generate reductions in wire line long distance rates for Pennsylvania customers, which, in turn will force competing technologies to look for ways to reduce their costs, enhance their efficiency, and deliver new offerings to customers;
  (5) there is no way to predict when the FCC will act, or what the FCC will do when it acts on its Intercarrier Compensation proceeding;
 and (6) Significant evidence has been presented and a fully developed record has been made throughout multiple phases in this proceeding to enable the Commission to make a decision without additional delay.



Both Verizon and the OCA filed Answers opposing Qwest’s Petition.  They both provide detailed arguments in support of their assertions as to why Qwest failed to raise any new arguments in its Petition that would warrant reconsideration of the Commission’s January 8th Order.  They argue that the two matters requested by Qwest for reconsideration (i.e., the need for Qwest to address the impact of the Missoula Plan on this case and the temporary stay of the access charge proceeding) are really not new matters that have not been previously considered by the Commission.  (VZ Answer at 2‑4; OCA Answer at 3-9).



More specifically, these Parties submit that Qwest argued frequently during this proceeding that the Commission should act without delay to bring this investigation to a final closure through the lowering of Verizon’s access charges.
  (VZ Answer at 3 and 9).  They contend that there is nothing in the Missoula Plan that is relevant to a request for reconsideration that Qwest did not already have an opportunity to address in this remanded proceeding, especially in light of the fact that other plans were filed prior to the Missoula Plan proposal, and were already considered or were being considered by the FCC.  (OCA Answer at 7).  Both Verizon and the OCA opine that the Missoula Plan was just one of many proposals presented to the FCC in its Intercarrier Compensation proceeding and was not sufficiently distinct from those other plans considered by the FCC such that Qwest was disadvantaged by not being able to address the specific issues of the Missoula Plan in this instant proceeding.  (VZ Answer at 3 and 8; OCA Answer at 7).  They argue that the Commission’s Order did not depend specifically on the Missoula Plan, per se; but rather, it depended on the pendency of the FCC’s proceeding in which the Missoula Plan and numerous other proposals are being considered.  (VZ Answer at 4 and 8).



They concede that although, as argued by Qwest, it is true that the Missoula Plan, itself, was not filed in the FCC proceeding until after the Parties in the instant proceeding filed their Exceptions to the Recommended Decision, the Parties here had argued in their briefs why the pendency of the FCC Intercarrier Compensation proceeding and its many proposals should, or should not, affect the timing and substance of access charge changes in Pennsylvania.
  (VZ Answer at 4; OCA Answer at 5-6).  Furthermore, the OCA notes that during the course of this proceeding, the Parties addressed the intercarrier compensation proposal advanced by the Intercarrier Compensation Forum (ICF)
 and the ICF proposal and the Missoula Plan share many of the same features.  As such, the OCA asserts that the same concerns set forth in the January 18th Order regarding taking action in advance of the FCC’s ruling on the ICF proposal also generally applies with regard to an FCC ruling concerning the current consideration of the Missoula Plan.  (OCA Answer at 2-3).



With regard to Qwest’s concern that is has been deprived of its due process because the Commission acted to delay an immediate final decision and closure of the proceeding, Verizon submits that, absent exceptional statutory deadlines, agencies are generally afforded discretion regarding the timing of regulatory actions.
  (VZ Answer  at 5).  Verizon opines that the history of Commission action on Verizon’s access charges in the Commonwealth is not one of years of inattention or inaction as Qwest suggests.  Verizon cites to the fact that the Commission has directed it to decrease its access charges by approximately $140 million in annual revenues since the 1999 Global Order.  Verizon also cites the various phases of its access charge investigation, along with the associated dates of each phase that transpired, up to the instant proceeding.  (VZ Answer at 6).  Verizon asserts that the extensive activity on access charges by both the state and federal commissions clearly indicates that the Commission is not delaying unduly further consideration of this proceeding.  Id.


Verizon also contends that Qwest’s due-process rights were not violated in light of the fact that, in Exceptions to the ALJ’s Recommended Decision in this proceeding, the OSBA, OCA and Verizon all referenced the stay of the Rural ILEC access charge investigation in support of a similar stay of the instant proceeding.  Verizon avers that Qwest had the opportunity at that time to express its concern, but chose not to reply to those specific Exceptions.  (VZ Answer at 11).



Finally, the OCA requests that the Commission reject Qwest’s proposal to close this docket in exchange for elimination of the Carrier Charge.  The OCA contends that there is substantial record evidence that demonstrates that the Carrier Charge is an efficient cost recovery mechanism and Qwest offers no new arguments as to why the Carrier Charge should be eliminated that it has not already advanced in the underlying proceeding. (OCA Answer at 3, 9).  In this regard, the OCA argues, as it did throughout this proceeding, that if the Commission lowers Verizon’s intrastate access rates now through a revenue neutral offsetting increase in basic local rates, without considering the timing of a final FCC action in its Intercarrier Compensation proceeding, both the FCC’s and this Commission’s proposed offsetting local rate increases may each pay for the same Pennsylvania intrastate access reductions and foreclose an opportunity for Pennsylvania to receive federal Universal Service funds.  (OCA Answer at 4-5).



In light of the above, Verizon and the OCA request that the Petition be denied.  They aver that it would be prudent and sound public policy to wait until the FCC addresses the issues that are common to this proceeding before the Commission acts to further reduce Verizon’s access charges.



Upon our review of the Petition and the Answers thereto, we shall deny Qwest’s Petition wherein it requests that we reconsider our January 8th Order by directing Verizon to eliminate its Carrier Charge and then mark the record closed.  In making this determination, we agree with Verizon and the OCA that Qwest’s Petition fails to meet the standards established under Duick in that Qwest has actually raised no new or novel arguments or considerations which have been overlooked or not addressed in our January 8th Order.


In making this determination, we disagree with Qwest’s position that its due-process rights were violated because it was not afforded the opportunity to address the impact of the Missoula Plan on this case.  As Verizon and the OCA appropriately argued, the Missoula Plan was not sufficiently distinct from the other plans considered by the FCC in its intercarrier compensation plans so as to disadvantage Qwest by not being able to address the impact of the specific issues of the Missoula Plan on this proceeding.


Furthermore, we note that our determination to stay Verizon’s access charge investigation was not based primarily on awaiting a determination by the FCC on the Missoula Plan alone.  Rather, it was based on awaiting the outcome of a final decision by the FCC on the Missoula Plan or any of the other proposals that were before it, or that may come before it, in the context of the Intercarrier Compensation proceeding.  In fact, Ordering Paragraph No. 3 of our January 8th Order specifically directed the following:

3.
That the instant proceeding be stayed pending the outcome of the FCC’s Intercarrier Compensation case at CC Docket No. 01-92 or for a period of twelve (12) months from the date of entry of this Opinion and Order, unless extended by Commission Order, whichever is earlier.
In this regard, the OCA is correct in its argument that the Commission’s decision to stay the instant investigation could also be based on the other numerous plans that the FCC was considering, other than the Missoula Plan.  As such, the Missoula Plan, itself, was not the underlying basis for the stay of the proceeding.  Rather, it was the uncertainty and risk inherent in certain aspects of the Missoula proposals and others like it that prompted us to stay the instant investigation.


It then follows that we also are not persuaded by Qwest’s assertion that it did not have an opportunity to be heard with regard to the impact of the Missoula Plan in this proceeding.  The important point here is that when we drafted our January 8th Order, the FCC’s concentrated efforts in its Intercarrier Compensation proceeding was directed primarily at the Missoula Plan, which at the time appeared to be a potentially viable plan that, with some modifications, could possibly resolve the divergent positions and concerns of the involved parties.
  As such, we included a discussion on the Missoula Plan.  It is important to note, however, that some of the issues proposed to be resolved in the Missoula Plan involve very similar issues that were also proposed to be resolved in prior plans before the FCC.  As Verizon noted in its Answer on page 8, Qwest was fully aware of the other proposals submitted to the FCC prior to the Missoula Plan proposal, and Qwest repeatedly argued throughout this proceeding that because of the large number of differing proposals at the FCC, it is too early to determine which proposals are under consideration
 and the Commisison should not base its Order on something that is merely a proposal not yet adopted by the FCC.
  For these reasons, we are not persuaded by Qwest’s argument that it did not have an opportunity to be heard with regard to the impact of the Missoula Plan on this case.


This determination is further bolstered by the fact that, as noted by Verizon on page 11 of its Answer, Qwest failed to file Reply Exceptions in response to the OCA, OSBA and Verizon Exceptions to the Recommended Decision that relied upon the Commission’s Order in the Rural ILEC access charge investigation in support of a similar stay of the instant proceeding.
  Therefore, we conclude that under the particular circumstances of this case and the competing interests of all stakeholders (including the public), Qwest’s due process was not compromised because it has had, and will have, ample opportunities to address the impact of all proposals, including the Missoula Plan, in the FCC’s Intercarrier Compensation proceeding.


With regard to Qwest’s allegation that the stay of this proceeding, as directed by the Commission in the January 8th Order, “is a clear violation of Qwest’s statutory and due-process right to a timely adjudication on the justness and reasonableness of Verizon’s intrastate access rates,” we are of the same opinion as Verizon that absent exceptional deadlines, agencies, including the Commission, are generally afforded discretion regarding the timing of regulatory actions.
  
Conclusion


In light of the foregoing discussion, we shall deny Qwest’s Petition for Reconsideration;  THEREFORE,


IT IS ORDERED:


1.
That the Petition for Reconsideration of Qwest Communications Corporation is denied.


2.
That a copy of this Opinion and Order be served on all Parties to this proceeding.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 24, 2007
ORDER ENTERED:  April 24, 2007
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