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HISTORY OF THE PROCEEDINGS


The complete history of this proceeding is set forth in the interim emergency order I issued in this proceeding on March 26, 2007.  I will set forth an abbreviated history of this proceeding below.


On March 7, 2007, Americus Centre, Inc. (Americus) filed a complaint with the Commission.  The complaint alleges that the City of Allentown has notified the tenants of property, known as the Americus Hotel, owned by Americus at 541 Hamilton Street in Allentown that the City of Allentown will cause the electric service to the building to be shut off on March 16, 2007.  The complaint alleges that PPL Electric Utilities Corporation (PPL) has informed Americus that PPL will not consent to shut off power.  The complaint asserts that Americus believes that the City of Allentown can shut off power to the property at 541 Hamilton Street without the consent of PPL.  The complaint requests that the Commission enjoin PPL and the City of Allentown from shutting off electricity to the property.

By hearing notice dated March 13, 2007, the Commission scheduled an emergency hearing for this matter on March 20, 2007, at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building, Harrisburg, and assigned the case to me.  I issued a prehearing order on March 13, 2007, addressing, inter alia, requests for continuance and attorney representation and joining the City of Allentown as an indispensable party for purposes of the March 20 emergency hearing.
On March 20, 2007, the City of Allentown filed preliminary objections to Americus’ complaint.  The City of Allentown’s preliminary objections to Americus’ complaint state that it is not a public utility, that the Commission lacks jurisdiction over it and that the Commission lacks jurisdiction to issue an injunction against it.  The preliminary objections conclude that Americus’ complaint fails to state a claim upon which relief can be granted and request that Americus’ complaint against the City of Allentown be dismissed with prejudice.

I conducted the emergency hearing as scheduled on March 20, 2007, and on March 26, 2007, issued an interim emergency order and certification of material question.  The order directed that PPL should not terminate service, absent an imminent threat to life, health, safety or substantial property damage or in the event of a local, State or national emergency, to the Americus Hotel pending the entry of the final Commission order ending the formal complaint proceeding at Docket Number C-20077427.  The order also certified to the Commission, as a material question, the granting of the interim emergency order in accordance with 52 Pa. Code §5.305. 
On March 28, 2007, Americus filed a response to the preliminary objections of the City of Allentown.  Americus’ response to the City of Allentown’s preliminary objections states that the City of Allentown is a public utility because it seeks to regulate the service of electric power to a public utility customer.  Americus also asserts that the City of Allentown is seeking to regulate service outside its corporate borders by seeking termination of electric service to the Americus Hotel and that the Commission therefore has jurisdiction over the City of Allentown with regard to the attempted termination of electric service.
On May 15, 2007, the Commission issued an order affirming the interim emergency order and remanding the matter to me for such further proceedings as may be necessary.  The City of Allentown’s preliminary objections are ready for decision.  For the reasons set forth below, I will grant the City of Allentown’s preliminary objections.  I will also sua sponte dismiss the complaint as to PPL.
FINDINGS OF FACT



1.
The complainant in this case is Americus Centre, Inc. which owns the Americus Hotel located at 541 West Hamilton Street, Allentown, Pennsylvania.


2.
The respondent in this case is PPL Electric Utilities Corporation.



3.
The respondent in this case is the City of Allentown.


4.
On March 7, 2007, Americus Centre, Inc. filed a complaint with the Commission against PPL Electric Utilities Corporation and the City of Allentown.


5.
The City of Allentown is attempting to terminate the electric service to the Americus Hotel.
6.
PPL Electric Utilities Corporation has informed Americus Centre, Inc. that PPL Electric Utilities Corporation will not consent to shut off power. 


7.
The City of Allentown can shut off power to the property at 541 Hamilton Street without the consent of PPL Electric Utilities Corporation.
8.
On March 20, 2007, the City of Allentown filed preliminary objections to Americus’ complaint.
9.
On March 28, 2007, Americus filed a response to the preliminary objections of the City of Allentown.
DISCUSSION
In this case, the City of Allentown has filed preliminary objections to Americus’ complaint, arguing that the Commission should dismiss the complaint as to the City of Allentown because the Commission lacks the authority to enjoin the City of Allentown and because the Commission lacks jurisdiction over the City of Allentown in this case because it is not a public utility.  I will address both arguments together.

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  52 Pa. Code §§5.101-103.  Commission practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  A preliminary objection under the Commission’s Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991)  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).
The Commission may not rely upon the factual assertions of the moving party but must accept as true, for purposes of disposing of the preliminary objection, all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in the light most favorable to the complainant and should dismiss the complaint only when it appears that the complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)  If there is no dispute as to material facts, and one party is entitled to judgment as a matter of law, it serves no useful purpose to conduct a hearing.  Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954).
Viewing the complaint in this case in the light most favorable to Americus, the complaint asserts that the City of Allentown will cause the electric service to the Americus Hotel to be shut off.  The complaint alleges that PPL has informed Americus that PPL will not consent to shut off power.  The complaint asserts Americus’ belief that the City of Allentown can shut off power to the Americus Hotel without the consent of PPL.  The complaint requests that the Commission enjoin PPL and the City of Allentown from shutting off electricity to the Americus Hotel.

Admitting all these allegations as true for purposes of disposing of the City of Allentown’s preliminary objection, the City of Allentown’s arguments that the Commission lacks jurisdiction over it in this proceeding, because it is not a public utility and that the Commission lacks the authority to enjoin it, are correct.  The complaint does not allege any facts to support a conclusion that the City of Allentown is acting as a public utility in this proceeding.
Since the City of Allentown is not acting as a public utility in this proceeding, the Commission has no authority to order it to comply with the provisions of the Public Utility Code, to enjoin it or to impose civil penalties against it if it fails to comply with the provisions of the Public Utility Code.  The Commission should dismiss Americus’ complaint as to the City of Allentown with prejudice.

In order to serve judicial economy by avoiding a hearing where no factual dispute exists, I will also address, sua sponte, whether the Commission should dismiss the complaint as to PPL.  Viewing the complaint in this case in the light most favorable to Americus with regard to PPL, the complaint asserts that PPL has informed Americus that PPL will not consent to terminate electric service at the Americus Hotel.
Admitting this allegation as true, the complaint fails to allege that PPL has violated or is violating the Public Utility Code or the Commission’s regulations.  Americus, as the complainant in this proceeding, has the burden of proof to show that PPL is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  If Americus fails to demonstrate that PPL is violating the Public Utility Code or Commission regulations, the Commission has no power to sustain a complaint brought against PPL.  West Penn Power Co. v. Pennsylvania Pub. Util. Comm’n., 478 A.2d 947 (Pa. Cmwlth. 1984).
Americus’ complaint does not allege any facts to support a conclusion that PPL is responsible or accountable for any problem with its electric service.  The complaint fails to set forth what provision of the Public Utility Code or Commission regulation PPL is alleged to have violated in not consenting to terminate electric service to the Americus Hotel.

Rather than describing a problem for which PPL is responsible or setting forth a provision of the Public Utility Code or Commission regulation that PPL is violating, the complaint actually alleges that PPL is complying with the Public Utility Code and Commission regulations by not terminating electric service.  The complaint fails to state a cause of action against PPL for which the Commission can grant relief.  As the Commission cannot grant any relief to Americus regarding the conduct of PPL, the Commission should dismiss the complaint as to PPL with prejudice.
CONCLUSIONS OF LAW



1.
The Commission has no jurisdiction over the City of Allentown in this proceeding because it is not a public utility.



2.
The City of Allentown is not acting as a public utility in this proceeding.


3.
The Commission has no authority to order the City of Allentown to comply with the provisions of the Public Utility Code, to enjoin it or to impose civil penalties against it if it fails to comply with the provisions of the Public Utility Code in this proceeding.


4.
The Commission has jurisdiction over PPL Electric Utilities Corporation in this proceeding because it is a public utility.


5.
Americus Centre, Inc.’s complaint fails to allege that PPL Electric Utilities Corporation has violated or is violating the Public Utility Code or the Commission’s regulations.


6.
Americus Centre, Inc’s complaint fails to describe any problem with its electric service for which PPL Electric Utilities Corporation is responsible or accountable.


7.
Americus Centre, Inc’s complaint fails to state a cause of action against PPL Electric Utilities Corporation for which the Commission can grant relief.


8.
It is just, reasonable and in the public interest that the complaint filed at Docket No. C-20077427 be dismissed with prejudice.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the preliminary objections filed by the City of Allentown at Docket No. C‑20077427 are granted as to the City of Allentown.



2.
That the complaint filed at Docket No. C-20077427 is dismissed with prejudice as to both the City of Allentown and PPL Electric Utilities Corporation.
3.
That the record at Docket No. C-20077427 is marked closed.
Date:
May 16, 2007
_______________________



David A. Salapa


Administrative Law Judge
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