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             v.
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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Nancy J. DeMauro (Complainant), filed on October 10, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on September 20, 2006, in the above-captioned proceeding.
  PECO Energy Company (Respondent) filed Reply Exceptions on October 26, 2006.
  
History of the Proceeding



On March 17, 2006, the Complainant filed a Formal Complaint with the Commission against the Respondent alleging incorrect account information.
  The Formal Complaint stemmed from a Bureau of Consumer Services (BCS) decision on an Informal Complaint issued on or about January 11, 2006, in which, BCS determined that the Respondent’s actions with regard to the Complainant’s account delinquencies were in compliance with the Commission’s Regulations.  (Resp. Exh. A).  On April 12, 2006, the Respondent filed an Answer denying the material allegations of the Complaint.



By Hearing Notice dated June 28, 2006, the Parties were notified that an initial hearing on the Complaint was scheduled for August 29, 2006, at 9:30 a.m., in Philadelphia.  A Prehearing Order was issued on July 11, 2006, also stating the date and time of the scheduled hearing and advising the Parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the Parties of applicable procedural rules.



On August 3, 2006, and August 21, 2006, the Complainant requested, in writing, that the August 29, 2006 hearing be cancelled and the matter heard on paper.  The ALJ deemed the requests to be for continuance since the Commission’s Regulations have no provisions regarding hearing cancellation absent a request to withdraw a complaint.  By Order filed August 25, 2006, the ALJ denied the continuance request because it did not show good cause such as serious illness of a party or counsel, or a requirement that they appear in another forum.



The hearing was held as scheduled on August 29, 2006.  The Respondent was represented by counsel, and the Complainant failed to appear.  The Respondent presented the testimony of one witness, introduced three exhibits into the record and moved to dismiss the Complaint with prejudice.  


By Initial Decision issued September 20, 2006, ALJ Nguyen granted the Respondent’s motion and dismissed the Complaint with prejudice.  Exceptions and Reply Exceptions were filed as noted above.

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made three Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ noted that a Hearing Notice dated July 24, 2006, was mailed to the Complainant at the address listed on her Complaint and was not returned to the Commission.  Thus, the ALJ concluded that the Complainant had received those documents and had sufficient notice of the day, date and time of the scheduled hearing.  Samaras v. Hartwick, 697 A.2d 71 (Pa. Super. 1997).  The ALJ cited Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (October 25, 1993) for the proposition that, once notice and opportunity to be heard has been provided, it is the responsibility of the parties to appear and to participate in the hearing.  The ALJ, therefore, dismissed the Complaint with prejudice, consistent with previous Commission action.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269862 (December 26, 1995).  (I.D. at 3-4).


In her Exceptions, the Complainant avers that ALJ Nguyen’s Initial Decision misrepresents the history of the proceeding, is vague, is incomplete, fails to resolve all of the previously outstanding case issues and fails to clarify which of the four active cases the instant docket number concerns.  The Complainant argues that the ALJ erred in the history of the proceeding because her Complaint was actually filed on January 2, 2003, and not on March 17, 2006.  According to the Complainant, ALJ Nguyen ignored certain record evidence and, as such, failed to exercise due care and due process in this proceeding.  (Exc. at 2).  The Complainant requests that the matter be resolved by “moving papers without the necessity of [an] oral argument.”  (Exc. at 1-4).


The Respondent answers that the ALJ acted according to law by determining that the Complainant failed to meet her burden of proof.  Se-Ling Hosiery v. Marguilles, 364 Pa. 54, 70 A.2d 854 (1950).  The Respondent avers that the ALJ cannot meet that burden for the Complainant and is not required to take notice of information that is not included in the record for this proceeding.  The Respondent explains that it was the Complainant’s responsibility to be present at the scheduled hearing to offer any evidence supporting her claim.  (R. Exc. at 2-3).


The disposition of the matter before us turns on a determination of whether the ALJ erred in dismissing the instant Complaint, with prejudice, due to the Complainant’s failure to attend the hearing.  In Jefferson, we established a policy that a complaint can be dismissed with prejudice for failure to attend a hearing on the merits.


Another issue that warrants consideration is the timeliness of the ALJ’s response to the Complainant’s August 3, 2006, and August 21, 2006, requests for cancellation of the hearing.  As indicated earlier, the Complainant sent two requests; one on August 3, 2006, and the other on August 21, 2006.  The ALJ did not issue the Order denying the requests until August 25, 2006, four days before the scheduled hearing.  While this delay causes us some concern, the Complainant is presumed to have received the Hearing Notice and Prehearing Order, which established the date and time of the hearing.  Samaras v. Hartwick, 697 A.2d 71 (Pa. Super. 1997).


The August 29, 2006 hearing was a call of the docket format and held in downtown Philadelphia.  We note that in a document attached to her Exceptions, the Complainant states that she is ninety years of age.  We assume that the difficulty involved in traveling from her home in Levittown to Philadelphia, was the reason this Complainant asked that the case be resolved on “moving papers,” without hearing.  We are cognizant of the fact that the Complainant is proceeding pro se and may not have been aware of the correct manner or terminology in which to request an alternative hearing forum better suited to any travel limitations she might have.  In consideration of the Complainant’s age, the timing of the ALJ’s response to the Complainant’s request for a paper hearing, and the Commission’s ability to conduct telephonic hearings, we will grant another hearing on this matter.


It is commonly understood that due process, unlike some legal rules, is not a technical conception with a fixed content unrelated to time, place and circumstances.  Application of Utilities Inc. of Pennsylvania, Docket No. A-230013F0003 (February 19, 2004) quoting Mathews v. Eldridge, 424 U.S. 319, 334, 96 S. Ct. 893, 902, 47 L. Ed. 2d 18 (1976).  In other words, due process is flexible and calls for such procedural protections as the particular situation demands.  (Id.).  Here, we believe that due process requires us to grant rehearing in a forum more readily accessible to a ninety-year old complainant.  As such, we will direct the Office of Administrative Law Judge to schedule a telephonic hearing on the matter.  Based upon the foregoing discussion, and the unique circumstances of the Complainant, we shall reverse the ALJ’s dismissal of the Complaint.  Because an evidentiary hearing will be held on the Complaint, we will not consider the merits of the Complainant’s Exceptions; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Nancy J. DeMauro to the September 20, 2006 Initial Decision of Ky Van Nguyen are dismissed consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on September 20, 2006, is reversed consistent with this Opinion and Order.

3.
That this proceeding is returned to the Office of Administrative Law Judge for the scheduling of a telephonic rehearing and any further proceedings as deemed necessary.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  April 13, 2007

ORDER ENTERED:  April 17, 2007
	� 	The case was initially docketed under the name Nancy J. DeMaro.


	� 	The Respondent was served the Exceptions on October 16, 2006.  Pursuant to 52 Pa. Code § 5.535(a), the Respondent was given ten days to file a Reply.


	� 	The Complaint was initially filed on March 3, 2006, but it was returned to the Complainant because it was incomplete.


	� 	The Respondent was served the Complaint on March 23, 2006.  Pursuant to 52 Pa. Code § 5.61(a), the Respondent was given twenty days to file an Answer.
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