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Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDINGS
On November 30, 2006, Rita & Ray Royce c/o Safeguard International, Inc. (Complainants) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent) alleging that, because their deed provides for a utility easement that PECO had on Complainants’ property, PECO was responsible for repairing and maintaining all the equipment and cables used to provide electric service to Complainants’ property.  In particular, Complainants allege that PECO is responsible for repairing a faulty underground electric cable on Complainants’ property.  As relief, Complainants request that PECO repair the faulty underground cable on Complainants’ property.

On January 5, 2007
, Respondent filed an Answer and New Matter, along with a Preliminary Objection.  On March 1, 2007, Respondent filed an Amended Preliminary Objection seeking dismissal of the Complaint on the basis that this matter was previously litigated and is thus barred under the doctrine of collateral estoppel and/or res judicata.
 
According to Commission records, as of March 26, 2007, it appears that Complainant did not file a response to the New Matter
 portion of Respondent’s Answer Accordingly, the relevant facts stated in the New Matter are deemed admitted.
  On March 20, 2007, Complainants filed a response to Respondent’s Amended Preliminary Objection
 essentially reiterating the allegations contained in their Complaint.  The matter was assigned to me by Motion Judge Assignment Notice dated January 24, 2007.  The Preliminary Objection is ready for ruling.

FINDINGS OF FACT

1.
Complainant is Rita & Ray Royce c/o Safeguard International, Inc., 114 West 5th Street, Chester, Pennsylvania, 19013.

2.
The Complaint was signed by Rita Royce.

3.
Respondent is PECO Energy Company.
4.
On January 26, 2004, Rita & Ray Royce / Safeguard International, Inc. filed a formal complaint (2004 Complaint), docketed at C-20042401, against Respondent requesting a payment arrangement and alleging that PECO had refused to repair a faulty underground cable on complainants’ property.  They alleged that after a problem with a faulty fuse on a PECO pole, complainants began to have electrical problems resulting in power loss.  Although PECO corrected the problem at the pole, the electrical power at complainants’ property was greatly diminished.  PECO’s inspection of the power loss revealed it to be the result of a faulty underground cable that runs from PECO’s equipment on the pole on the street to a transformer on complainants’ property.  Because the underground cable runs between two PECO-owned electric facilities, the pole and the transformer, complainants requested that PECO be found responsible for repairing the faulty cable. 

5.
On May 5, 2004, a hearing was held on the matter in front of Administrative Law Judge (ALJ) Ky Van Nguyen.

6.
ALJ Nguyen determined that according to PECO’s Tariffs filed with the Commission, PECO is responsible for maintaining a service line in the form of underground cable up to a point about 18 inches inside the property line of the customer.  Because the faulty portion of the underground cable was found to be located more that 18 inches inside the complainants’ property line, the ALJ held that complainants were responsible for making repairs to the underground cable.

7.
On September 15, 2004, Complainants filed Exceptions to the ALJ’s Initial Decision which was issued on July 8, 2004.  On October 12, 2004, PECO filed Reply Exceptions with the Commission. 

8.
On December 20, 2004, the Commission issued a Final Opinion and Order on the matter denying, among others, Complainants’ exceptions regarding the responsibility for repairs to the underground cable, and affirming the ALJ’s Initial Decision.

9.
On November 30, 2006, Complainants filed a Complaint against PECO stating “Around September 2003 the electric service to our building was interrupted when PECO equipment on the Electric pole on the street in front of our property failed.  That equipment was repaired…by PECO but soon thereafter the underground electric cables servicing PECO’s transformer that sits on our property was found to have been blown out and our service continued to be greatly diminished.”

10.
Complainants allege that they had recently discovered that their deed contains an easement granted to PECO by previous owners of the property now owned by Complainants.  They allege that this document shows definitive responsibility of PECO to repair and maintain the equipment and cables on and through their property.  A copy of the document is attached to the Complaint.

11.
The language of the easement grants to PECO, in pertinent part, the right to build, operate and maintain such electric transmission and distribution facilities located within Complainants’ property as PECO  shall determine are necessary or proper to supply Complainants’ premises and those adjacent thereto with electricity.

12.
On January 5, 2007, Respondent filed an Answer and New Matter along with a Preliminary Objection to the present Complaint on the basis that the Complaints’ allegations have been previously litigated before the Commission and thus are barred by the doctrine of collateral estoppel and/or res judicata.  

13.
On March 20, 2007, Complainants filed a response to Respondent’s Amended Preliminary Objection essentially reiterating the allegations contained in their Complaint.  
DISCUSSION
Before the Commission are both a Complaint and a Preliminary Objection seeking the dismissal of the Complaint.  As grounds for its Preliminary Objection, Respondent alleges that the Complaint involves a matter that was previously litigated therefore, the instant Complaint is barred by the doctrine of collateral estoppel and/or res judicata.  

The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  
The Effect of the Easement
On January 26, 2004, Rita & Ray Royce / Safeguard International filed a formal complaint (2004 Complaint), docketed at C-20042401, against Respondent requesting a payment arrangement and alleging that PECO had refused to repair a faulty underground cable on complainants’ property.  They alleged that after a problem with a faulty fuse on a PECO pole, complainants began to have electrical problems resulting in power loss.  Although PECO corrected the problem at the pole, the electrical power at Complainants’ property was greatly diminished.  PECO’s inspection of the power loss revealed it to be the result of a faulty underground cable that runs from PECO’s equipment on the pole on the street to a transformer on complainants’ property.  Because the underground cable runs between two PECO-owned electric facilities, the pole and the transformer, complainants requested that PECO be found responsible for repairing the faulty cable.  

On May 5, 2004, a hearing was held on the matter in front of Administrative Law Judge (ALJ) Ky Van Nguyen.  ALJ Nguyen determined that the faulty underground cable was part of Complainants’ individual service line and that, according to PECO’s Tariffs filed with the Commission, PECO is responsible for maintaining a service line in the form of underground cable up to a point about 18 inches inside the property line of the customer.  Because the faulty portion of the underground cable was found to be located more that 18 inches inside the complainants’ property line, the ALJ held that complainants were responsible for making repairs to the underground cable.  

Complainants filed Exceptions to the ALJ’s Initial Decision.  On December 20, 2004, the Commission issued a Final Opinion and Order on the matter denying, among others, Complainants’ exceptions regarding the responsibility for repairs to the underground cable, and affirming the ALJ’s Initial Decision.

The basis for Complainants’ present Complaint is the “discovery” of a recorded deed containing an easement which was granted to PECO by previous owners of Complainants’ property.
  They allege that this document shows that PECO is responsible for the repair and maintenance of the equipment and cables on and through their property.  The Complainants are essentially seeking to re-open a case which they admit was closed by a Commission Final Order issued December 20, 2004.  

As a creature of the legislature, this Commission only has those duties, powers, responsibilities and jurisdiction specifically granted to it.  Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 162 (1985).  The Commission has no jurisdiction over substantive determinations of property rights and easements.  In Re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945842 (Order entered October 25, 1996).  The Pennsylvania Supreme Court has held that this Commission does not have the jurisdiction to determine the scope and validity of an easement.  Fairview Water Company v. Pa. P.U.C., 157 Pa. 384, 502 A.2d 162 (1985).  Whether a further contractual agreement exists in the easement is beyond the jurisdiction of the Commission.  Determination of duties and responsibilities attendant to grant of an easement is for a court of competent jurisdiction.   
To the extent that the interpretation of the terms of the easement calls for this Commission’s special knowledge and expertise, it is important to clarify that a customer’s service line is distinct from the utility’s transmission and distribution systems. The Commission's regulations define a service line in the following manner:  
The wires or cables and appurtenances which connect the electric supply line of the public utility with the customer's installation and which comply with either of the following: (i) If overhead-open-wire or cable-construction, the span, normally 100 feet, extending to a suitable support provided by the customer. (ii) If the electric supply line is of underground construction, the underground facilities extending to but not exceeding 18 inches inside the property line of the customer.” 
52 Pa. Code § 57.1.   This section of the Commission’s regulations further defines an electric supply line as "the wires or cables, with the necessary supporting or containing structures and appurtenances, used in connection with an overhead or underground system of a public utility, providing electric power, located on a public highway or utility right-of-way and used to transmit or distribute electric energy."  Id.
A service line is that line extension that exists between a supply line and a customer's individual facilities which include all equipment and materials on the customer's individual premises that facilitate the receiving and consumption of electrical energy throughout the premises for all consumers of electrical energy on those premises.   Therefore, a supply line, by definition, never connects to buildings, structures, or facilities that use or otherwise consume electrical energy; only service lines perform such a function.   Supply lines are part of the mass distribution system of electricity for all PECO customers.  However, a service line, as previously mentioned, supplies an individual private parcel or development.
The Commission’s jurisdiction also extends to a public utility’s tariff and its compliance with the provisions of the tariff.   The provisions of Respondent’s tariff regarding the individual service lines and Respondent’s compliance with its tariff are issues already addressed in Rita & Ray Royce / Safeguard International, Inc. v. PECO Energy Company, Docket No. C-20042401 (Order issued December 20, 2004).

Reopening of the Complaint at Docket No. C-20042401
Following a final decision, Pennsylvania statutes and Commission regulations allow a party to re-open a case through petitions for rehearing, reconsideration, reargument, clarification and supersedeas, or petitions for rescission or amendment.  66 Pa. C.S. §§703(f)-(g); 52 Pa. Code §§5.572(c)-(d).   Petitions for rehearing, reconsideration, reargument, clarification and supersedeas must be filed within 15 days after the Commission final decision is entered.  66 Pa. C.S. §703(f); 52 Pa. Code §5.572(c).  The present Complaint can not be construed as such a petition because it was filed more than two years after the closing of the prior case.

Furthermore, as a general rule, a petition for rehearing may be refused where it is not apparent that the evidence, which the petition states would be offered, was not available at the time of the original proceeding.  Cf. United States v. Northern Pac. Ry. Co., 288 U.S. 490, 53 S. Ct. 406, 77 L. Ed. 914; Byers v. Pennsylvania Public Utility Com., 176 Pa. Super. 620, 625 (Pa. Super. Ct. 1954).  I agree with Respondent that the document containing the easement was available in 2004 and there is no reason why Complainants could not have made it part of the initial proceeding.  Respondent’s Preliminary Objection ¶11. As Complainants admit in their present Complaint, the deed containing the easement is recorded with the Delaware County Recorder of Deeds Office, and as such it is, and was in 2004, a public record available to the Complainants and to the public at large.

Petitions for rescission or amendment may be filed at any time according to the requirements of 66 Pa. C.S. §703(g) (regarding notice and opportunity to be heard).  52 Pa. Code § 5.572(d).  However, petitions seeking to reopen a case, pursuant to either subsection (c) or subsection (d) of 52 Pa. Code §5.572, constitute attempts to continue a prior adversarial proceeding.  Commission regulations require corporations to be represented by attorneys in adversarial proceedings before the Commission.  See, 52 Pa. Code §§ 1.21-1.22.  Safeguard International, Inc. is a corporation and must be represented by an attorney when filing a petition to re-open a prior case.  The present Complaint was not filed by an attorney and can not be construed as a valid petition pursuant to 66 Pa. C.S. §§703(f)-(g) and 52 Pa. Code §§5.572(c)-(d).

More importantly, Complainants’ discovery of terms within the easement does not form a sufficient basis for re-opening the prior case.  The discovered terms are non-jurisdictional.   The easement is a private contract between PECO and the Complainants and outside the scope of Commission jurisdiction.

Res Judicata and Collateral Estoppel

The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316, 1317 (1983); Thomas P. O’Toole v. The Bell telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).

All the elements of res judicata are present in Complainants’ present Complaint.  First, the issue raised in the present Complaint, whether PECO is responsible for repairs to the faulty underground cable in Complainants’ property, is identical to the issue raised in the 2004 Complaint.  Second, the justness and reasonableness of PECO’s refusal to repair the Complainants’ underground cable, is the cause of action in the present Complaint, and it is identical to the cause of action in the 2004 Complaint.  Third, Rita & Ray Royce c/o Safeguard International, Inc. are the Complainants, and PECO Energy Company is the Respondent in both complaints.  Finally, the capacities of both parties, as customer and public utility providing electric service, in the present Complaint are exactly the same as in the 2004 Complaint.  Also, there was a final valid judgment issued by the Commission on December 20, 2004, in the form of a Final Opinion and Order on the matter of Rita & Ray Royce / Safeguard International v. PECO Energy Company, Docket No. C-20042401.

Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, it is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are: (1) the issue decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issue in question in the prior action. Day, 464 A.2d at 1318, 1319. Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between same parties. Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983); Thomas P. O’Toole, supra.

In the 2004 Complaint, Complainants disputed the responsibility for repair of a defective underground cable, which is the same issue they are disputing in the present Complaint. The parties in the prior proceeding and the instant Complaint are identical.  Complainant had the opportunity to participate in a hearing on the 2004 Complaint and, did participate in a hearing held on May 5, 2004 in front of ALJ Nguyen.  Following the hearing, the Administrative Law Judge issued an Initial Decision dismissing the 2004 Complaint.   Complainants filed exceptions to the ALJ’s Initial Decision.  On December 20, 2004, the Commission issued a Final Opinion and Order denying, among others, Complainants’ exceptions regarding the responsibility for repairs to the underground cable, and affirming the ALJ’s Initial Decision.  With all the elements of collateral estoppel present, the instant Complaint is barred by the application of this doctrine.  

Besides the doctrines of res judicata and collateral estoppel, a complaint such as this one may be barred by 66 Pa. C.S. § 316.  That section provides, in pertinent part, that, “Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”  66 Pa. C.S. § 316.   This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.  It does not appear, and Complainant does not allege, that the Commission's order in the earlier complaint proceeding has been overturned on appeal.  Thomas P. O’Toole v. The Bell telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).

The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  The Commission has previously adjudicated the allegations of the Complaint and a final decision on the merits issued.  A hearing would be a fruitless exercise and a waste of Commission resources.  

For the reasons stated above, Respondent’s Preliminary Objection seeking the dismissal of Complainants’ present Complaint must be granted.

CONCLUSIONS OF LAW

1.
 Commission regulations provide for the filing of preliminary objections. 52 Pa. Code §§5.101-5.103.
2.
 Commission does not have the jurisdiction to determine the scope and validity of an existing easement.

3.
 As a creature of the legislature, this Commission only has those duties, powers, responsibilities and jurisdiction specifically granted to it. 


4. 
The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  

5.
For the doctrine of res judicata to prevail, four conditions must be met: 
(1) identity of issues 
(2) identity of causes of action

(3) identity of persons and parties to the action and 
(4) identity of the quality and capacity of the parties suing or sued.  

6.
Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  

7.
The four requirements for a plea of collateral estoppel to prevail are: 
(1) the issue decided in the prior adjudication is identical with the one presented in the later action, 

(2) there was a final judgment on the merits, 
(3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and 
(4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issued in question in the prior action.
8.
The parties and the allegations of the instant Complaint are identical to those in a matter previously adjudicated by the Commission.

9.
The issues raised in the Complaint have been previously adjudicated by the Commission and a final decision on the merits issued.  

10.
The instant complaint is barred by the doctrines of res judicata and collateral estoppel.

11.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  

12.
A hearing in the instant case is not necessary in the public interest and would be a waste of Commission resources.
ORDER
THEREFORE,

IT IS ORDERED:

1.
 That the Preliminary Objection filed by PECO Energy Company, seeking dismissal of the Complaint filed by, Rita & Ray Royce c/o Safeguard International, Inc. at  Docket No. C-20067158 is granted.
2.
That the Complaint filed November 30, 2006, by Rita & Ray Royce c/o Safeguard International, Inc. against PECO Energy Company at Docket Number C-20067158, is dismissed with prejudice and the record marked closed.

Dated:




_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� According to Commission’s electronic records, Respondent was served with a copy of the Complaint on December 5, 2006.  Its Answer, New Matter and Preliminary Objection were due on or before December 25, 2006.  52 Pa. Code §§5.61(a), 5.62(b), 5.101(d).  Respondent did not request an extension of time for filing an answer.  In the future, if Respondent fails to file an answer within the applicable period, it will be deemed in default, and relevant facts stated in the pleadings will be deemed admitted. 52 Pa. Code §5.61(c).


� The Amended Preliminary Objection corrected an editing error that appeared in the last paragraph of the Preliminary Objection.


� Pursuant to 52 Pa. Code §5.63(a) Complainant’s response to New Matter was due on or before January 25, 2007.


� The Commission’s regulations state: “Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code §5.63(b).  


� Pursuant to 52 Pa. Code §5.101(f) Complainant’s response to Preliminary Objection was due on or before January 15, 2007, and the response to the Amended Preliminary Objection was due on or before March 11, 2007.  In their response Complainants allege that they never received the original Preliminary Objection and that they were served with the Amended Preliminary Objection only on March 9, 2007.  I will accept Complainants’ response to Respondent’s Preliminary Objection as timely. 





� In pertinent part the easement grants:	





To Philadelphia Electric Company, (hereinafter called company), its successors and assigns, the perpetual right, liberty, privilege and authority to locate, relocate, construct, erect, install, renew, replace, add to, operate and maintain on, over, under, along, across, and within said premises such electric transmission and distribution facilities as from time to time the Company, its successors and assigns, shall determine are necessary or proper to supply said premises and those adjacent thereto with electricity, for the service of light, heat and power (hereinafter referred to as facilities), together with the right of ingress and egress and the right to trim and keep trimmed, in a workmanlike manner, all trees, roots and branches of trees to the extent determined necessary by said Company, its successors and assigns, to provide sufficient clearance for the protection of the aforesaid facilities. (Emphasis Added).
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