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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of the Complainant, Fred Charlton, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Larry Gesoff issued February 21, 2007.  Duquesne Light Company (Duquesne) filed timely Reply Exceptions on March 21, 2007.  

.
History of the Proceeding



On October 12, 2006, Fred Charlton filed a Complaint against Duquesne in which he objected to paying an extra dollar for going to a payment center to pay his electric bill.  He wants Duquesne to absorb the extra dollar when its customers pay their bills at payment centers.  Mr. Charlton contended that Duquesne should absorb the extra dollar because it is not furnishing and maintaining the payment locations.  Mr. Charlton stated that there is only one location where Duquesne’s customers can pay in cash without the extra fee, but that is in an inconvenient location for most customers.  (Complaint at 5).  Duquesne answered the Complaint on November 3, 2006, stating that Duquesne has only one authorized payment center and that is located in downtown Pittsburgh.  Duquesne averred that the unauthorized payment centers that charge customers to process their payments are not advertised or endorsed by Duquesne.  (Answer at 2).         



Mediation failed to produce a settlement so the proceeding was scheduled for an initial telephonic hearing on February 8, 2007.  Mr. Charlton appeared and testified on his own behalf.  He sponsored four exhibits, which were admitted into the record.  Duquesne was represented by counsel and presented the testimony of two witnesses who sponsored four exhibits, which were admitted into the record.  The ALJ issued an Initial Decision on February 21, 2007, that dismissed Mr. Charlton’s Complaint for failure to meet his burden of proving that Duquesne’s failure to provide Company-owned payment centers is unreasonable.  (I.D. at 5).


Exceptions in this case were due on March 13, 2007.  Mr. Charlton filed Exceptions to the ALJ’s Initial Decision on March 6, 2007.  Duquesne filed Reply Exceptions on March 23, ten days after the due date for the Exceptions, pursuant to Commission regulations at 52 Pa. Code § 5.535(a).
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990). 


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made three Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


Mr. Charlton’s Exceptions are very brief and read as follows:

I do not agree with the Judge’s decision.  I feel I did not have a fair hearing because he, the Judge, referred to a case that I supposedly had with Columbia Gas, that in all due respect, I wasn’t given a fair hearing because it never took place, that case was dismissed before any hearing.  By bringing up that case, he already had it in his head he was going to dismiss this case with Duquesne Light.

I still feel that I should not have to pay that extra dollar to the payment centers when I choose to pay my utility bill in cash. 


Duquesne replies that Mr. Charlton raised the same issue in an earlier complaint, Frederick J. Charlton v. Columbia Gas of Pennsylvania, Inc. (Charlton I), Docket No. C-20066027 (August 22, 2006).   Duquesne argues that Mr. Charlton’s assertion that he was not given a fair hearing in Charlton I is, apparently, based on the fact that Columbia’s Motion for Judgment on the Pleadings was granted and his complaint was dismissed.  Duquesne states that, since the present decision was not based on issue preclusion, Mr. Charlton did receive a fair hearing.  (R. Exc. at 2).


Mr. Charlton is correct that Charlton I was decided on the pleadings; hence, there was no evidentiary hearing.  This was appropriate because the pleadings in Charlton I presented only an issue of law for us to decide and no issues of fact.  The ALJ considered the requirements of Section 5.102 (a) and (c)(1) of the Commission’s regulations, 52 Pa. Code § 5.102(a) and (c)(1), before he granted Columbia’s motion: 

There are no genuine issues of fact at issue in this proceeding.  Mr. Charlton asserts that Columbia does not provide an office or billing station where Mr. Charlton can pay his bill without being charged an extra dollar for a processing fee and Columbia admits to this allegation in its answer to the complaint.  Finding of Fact No. 10.  This means only an issue of law is presented by the pleadings, namely, whether Columbia’s failure to provide a payment center which will accept gas bill payments without charging a $1.00 processing fee violates a statute the Commission has jurisdiction to administer or an order or regulation of the Commission.
(Charlton I, I.D. at 4). 


Upon a review of the record, we find that the ALJ concluded correctly that  Charlton I presented the same issue for decision as is presented by the instant Complaint. The issue in Charlton I was resolved after an analysis of applicable Commission precedent by both the ALJ and the Commission.  While there was no hearing in Charlton I, there was an evidentiary hearing in this instance, and we conclude that the issue in this proceeding is the same issue that was decided in Charlton I, as well as the three Commission cases discussed below.



In William Kolar v. Columbia Gas of Pennsylvania, Docket No. C‑00992742 (March 22, 2000) (Kolar), we allowed the Initial Decision of the ALJ to become final without further action.
  In that decision, the ALJ found that Columbia’s practice of offering an additional payment method that allows its customers to make payment through agents that may charge a fee for accepting payments was not prohibited by any statute or regulation.  The ALJ also found that this practice did not constitute inadequate or unreasonable service.  (Kolar I.D. at 4).


In James A. Robertson v. Columbia Gas of Pennsylvania, Inc., Docket No. C-00004377 (August 10, 2001) (Robertson), we adopted the ALJ’s Initial Decision, which, citing Kolar, dismissed the complaint, which had alleged that Columbia did not provide a means or place to pay the monthly bill without an extra charge.  



In Elliot Miller v. Columbia Gas of Pennsylvania, Inc., Docket No. C‑20043942 (April 6, 2005) (Miller), the ALJ’s Initial Decision became final without further Commission action.  In Miller, the issue again was whether the Commission should direct Columbia to provide a method for its customers to pay their bills without having to pay fees to Columbia’s agents for accepting payments.  The Initial Decision dismissed the complaint, relying on the Commission’s decisions in Robertson and Kolar.



The ALJ did a complete legal analysis in both Charlton I and in the present Initial Decision.  (I.D. at 3-5; Charlton I at 4-5).  Mr. Charlton has given us no reason to disregard the ALJ’s reasoning or our precedent except for the fact that he is dissatisfied with the ALJ’s findings.  Based on our review of the record, we find that Duquesne is under no obligation to reimburse a customer using a payment center for the fee charged by that payment center, and that Duquesne’s failure to provide Company-owned payment centers is not unreasonable.  Accordingly, we will dismiss Mr. Charlton’s Exceptions;
THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Frederick Charlton are denied.



2.
That the Complaint of Frederick Charlton is dismissed for the Complainant’s failure to carry the burden of proof.



3.
That the Initial Decision of Administrative Law Judge Larry Gesoff is adopted.








BY THE COMMISSION,







James J. McNulty










Secretary

(SEAL)

ORDER ADOPTED:  April 13, 2007

ORDER ENTERED:  April 17, 2007
� 	Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h), provides that if no exceptions are filed to the initial decision of an ALJ, the decision becomes final without further Commission action unless two or more Commissioners request that the Commission review the decision.
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