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I.
HISTORY OF THE PROCEEDINGS


On July 13, 2006, Shryock Brothers, Inc. (Shryock or Complainant), a developer, filed a five-count Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Uwchlan Township (Township or Respondent) alleging, inter alia, that the Township was providing public utility (sewer) services for compensation outside of its corporate limits without a certificate of public convenience.  Shryock also alleged that the Township unreasonably refused Shryock's request for sewer service to a portion of the Shryock property located in Upper Uwchlan Township, outside of the Township's corporate limits.  Shryock requested declaratory and specific relief, including a Commission Order directing the Township to provide sewer services to the Upper Uwchlan portion of the Shryock property.


On August 21, 2006, the Township filed an Answer and New Matter to Shryock's Complaint, admitting, inter alia, that it provided sewer service to customers outside its corporate borders without having obtained a certificate of public convenience.  However, the Township asserted that a certificate was not required as it was providing service only to isolated individuals under specific and unique circumstances.  


Also, on August 21, 2006, the Township filed Preliminary Objections asserting that Shryock had failed to join the Uwchlan Township Municipal Authority (Authority) and Department of Conservation and Natural Resources (DCNR) as indispensable parties.  On August 31, 2006, Shryock filed an Answer to Preliminary Objections, asserting that joinder of these parties was not necessary.  By Order issued September 18, 2006, I denied the Township’s Preliminary Objections, but required Shryock to provide copies of its Complaint and prehearing/hearing notices to the Authority and DCNR.



On September 8, 2006, the Complainant filed an Answer to New Matter.



On September 15, 2006, the parties were notified that a Prehearing Conference was scheduled for Tuesday, November 7, 2006, at 10:00 a.m., in Hearing Room #2, Commonwealth Keystone Building, Harrisburg, PA.  On September 18, 2006, I issued a Prehearing Conference Order, setting forth applicable rules and procedures.



On October 16, 2006, I received a Motion to Dismiss Objections and Compel Responses (Motion to Compel) from Shryock concerning a discovery dispute.  On October 23, 2006, the parties filed a Joint Motion for Extension of Time in Which to File an Answer to Shryock’s Motion to Compel.  Accordingly, by Order dated October 25, 2006, I granted the Township until October 30, 2006, to file an Answer to the Motion to Compel.  On October 30, 2006, the Township filed its Answer to the Motion to Compel.  I sustained the Township’s objections and denied the Motion to Compel, by Order dated November 1, 2006.



On October 26, 2006, Shryock filed a Joint Application for Protective Order.  This Application was supplemented by the Township on October 30, 2006.  By Order dated October 31, 2006, I granted the Joint Application for Protective Order and issued a Protective Order on October 31, 2006.



A Prehearing Conference was held, as scheduled, on November 7, 2006, with all parties present.  A procedural schedule was established, and hearings were scheduled for March 28-29, 2007, to allow for the prefiling of prepared testimony and for discovery time.  A Procedural Order setting forth the matters decided at the P rehearing Conference was issued on November 7, 2006.



On December 20, 2006, the Township filed a Motion for Extension of Time and for Continuance of Hearing (Motion for Continuance), which sought to have the proceeding generally continued pending final resolution of a related Eagleview Environmental Application proceeding at Docket No. A-230109.
  By Order dated December 21, 2006, I modified the time for responding to the Motion for Continuance to January 3, 2007, based upon my pending vacation and unavailability.



On January 3, 2007, Shryock filed an Answer to Motion for Continuance, which alleged prejudice if the Complaint proceeding was to be continued generally.  However, on that same date, Shryock filed a Motion for Partial Summary Judgment, and supporting Appendix of exhibits.  Shryock requested that the procedural schedule be suspended until its Motion for Partial Summary Judgment could be decided.  Shryock indicated that it would be filing a Memorandum of Law in support of its Motion for Partial Summary Judgment on January 10, 2007.



On January 4, 2007, the Township filed a Motion for Extension of Time in Which to File its Answer to the Motion for Partial Summary Judgment.  The Township requested that the time for responding not begin to run until after Shryock had filed its Memorandum of Law on January 10, 2007.  The Township further stated that the Complainant had no objection to the extension request.  Accordingly, by Order dated January 4, 2007, I granted the Township twenty (20) days from the date of the filing of Complainant’s Memorandum of Law  in which to file an Answer.  Also, by Order dated January 4, 2007, I denied the Township’s request that the proceeding be continued generally, but allowed the Respondent to amend its Answer, based upon new information from the Eagleview Environmental Application filing.  In addition, I suspended the litigation schedule pending resolution of Complainant’s Motion for Partial Summary Judgment.



On January 10, 2007, Shryock filed its Memorandum of Law, in support of its Motion for Partial Summary Judgment.



On January 30, 2007, the Township filed an Amended Answer and New Matter.  Also on January 30, 2007, the Township filed an Answer to Complainant’s Motion for Partial Summary Judgment and a Cross Motion for Summary Judgment, with a supporting record and Memorandum of Law.



On February 20, 2007, Shryock filed a Reply to the Township’s Amended Answer and New Matter.  In addition, Shryock filed a Reply to Answer and Cross Motion for Summary Judgment, and a Memorandum of Law in support of its Answer.  



On March 16, 2007, the Department of Environmental Protection (DEP) filed a Petition to Intervene/Notice of Intervention, as a result of its interest in the interrelated Eagleview Environmental Application.  The Township and Shryock indicated that their responses to the DEP Petition to Intervene could be filed by March 23, 2007, and therefore, I modified the response time, by Order issued March 19, 2007.  On March 23, 2007, the Township filed a response which requested that the DEP intervention be granted.  On March 23, 2007, Shryock filed a response indicating that DEP should be permitted to intervene, subject to the existing schedule and procedural status of this case.  Accordingly, by Order issued March 26, 2007, I granted the Petition to Intervene/Notice of Intervention of DEP, and amended the Protective Order to include that agency.  I further directed that the parties provide copies of necessary documents to the new party.



On April 4, 2007, I provided notice to the parties that I was going to take official notice of certain matters in the pending Eagleview Environmental Application, and provided until April 10, 2007 for objections to be filed.  No party objected to the taking of official notice.

On April 13, 2007, at my request, the Township filed a Corrected Answer to Motion for Partial Summary Judgment, due to errors in paragraph numbering, contained in the original Answer to Motion for Partial Summary Judgment.



The record for consideration of the two motions for summary judgment consists of the following listed documents.  For clarity purposes, I will standardize the references in this Initial Decision to the various pleadings, memoranda, and supporting documentation as follows: 
(1)  Complaint of Shryock Brothers, Inc., with attached Exhibits A and B, filed on July 13, 2006 (Shryock Complaint, with attached exhibits); 

(2)  Answer and New Matter of Uwchlan Township, with attached Exhibits A, B, and C, filed on August 21, 2006 (Township Answer, with attached exhibits); 

(3)  Amended Answer and New Matter of Uwchlan Township, dated January 30, 2007 (Amended Answer); 

(4)  Complainant’s Motion for Partial Summary Judgment, dated January 3, 2007 (Shryock Motion); 

(5)  Appendix of Exhibits in Support of Complainant’s Motion for Partial Summary Judgment, Tabs A through D (Shryock Record, Exhibits A through D)
; 

(6)  Memorandum of Complainant Shryock in Support of Motion for Partial Summary Judgment, with Attachments A, B, and C, dated January 10, 2007 (Shryock Memorandum I, with attachments); 

(7)  Answer of Uwchlan Township to Complainant’s Motion for Partial Summary Judgment, dated January 30, 2007;

(8)  Respondent’s Cross Motion for Summary Judgment,
 dated January 30, 2007 (Township Cross Motion); 

(9)  Record in Support of the Answer of Uwchlan Township to the Complainant’s Motion for Partial Summary Judgment and Respondent’s Cross Motion for Summary Judgment (Township Record);

(10)  Memorandum of Law in Support of Answer of Uwchlan Township to the Complainant’s motion for Summary Judgment and Respondent’s Cross Motion for Summary Judgment (Township Memorandum); 

(11)  Shryock’s Reply to Amended Answer and New Matter, dated February 20, 2007 (Reply to Amended Answer);

(12)  Reply of Shryock to Uwchlan Township’s Answer and Cross Motion for Summary Judgment, with attached Tabs A, B, and C, dated February 20, 2007 (Shryock Reply, Tabs A-C); 

(13)  Memorandum of Shryock Opposing Township’s Answer and Cross Motion for Summary Judgment, dated February 20, 2007 (Shryock Memorandum II); 
(14)  Official Notice dated April 4, 2007; and

(15)  Corrected Answer of Uwchlan Township to Complainant’s Motion for Partial Summary Judgment, dated April 13, 2007 (Answer to Shryock Motion).
 



For the reasons explained herein, I have concluded that the Township operates sewer equipment or facilities used in the provision of uncertificated, extraterritorial public utility service for compensation.  As such, the Township is subject to the Commission’s jurisdiction as to that extraterritorial service, and must apply for a certificate of public convenience.  66 Pa. C.S. §§1102(a)(5); 1501; see also, Berkley v. Borough of Berlin, 96 PA PUC 351 (2001).  Due to the importance of this finding, in terms of the overall litigation, I find that 52 Pa. Code §5.102(d)(3) should not be waived, and that my determination should be in the form of an Initial Decision, subject to the Commission’s ruling on exceptions.  I have entitled this “Initial Decision Granting, In Part, Motion For Partial Summary Judgment” to avoid confusion and distinguish this Initial Decision from any subsequent Initial Decision to determine remaining issues.


In essence, this Initial Decision grants summary judgment to the Complainant as to Count I of its Complaint, which is a request for a declaratory order that the Township is a public utility.  Section 331(f ) of the Public Utility Code (Code), 66 Pa. C.S.§331(f), authorizes the Commission to issue declaratory orders in order to terminate a controversy or remove uncertainty.  A declaratory order as to the Township’s public utility status is a proper subject for a declaratory order to remove uncertainty about this essential jurisdictional prerequisite.  
II.
FINDINGS OF FACT


1.
Complainant is Shryock Brothers, Inc. (Shryock or Complainant), a Pennsylvania corporation, with a mailing address of P.O. Box 608, Reagent Center, Lionville, PA  19353.  Shryock Complaint ¶1. 



2.
Respondent is Uwchlan Township (Township or Respondent), a second-class Township in the Commonwealth of Pennsylvania, with a mailing address of 715 North Ship Road, Exton, Chester County, PA  19341-1940.  Shryock Complaint ¶5; Township Answer ¶5.   



3.
Shryock owns in fee a total of approximately forty (40) acres of land (Shryock Property), described in one deed, which straddles the boundary between Uwchlan Township and neighboring Upper Uwchlan Township.  Shryock Complaint ¶2; Township Answer ¶2.



4.
Shryock is currently developing the Shryock Property and anticipates that proposed uses would include three office buildings and a microbrewery, and would have an average daily sewage flow requirement of approximately 19,560 gallons per day (gpd).  Shryock Complaint ¶1; Shryock Motion ¶12, Exhibit C (Shryock Answer to Set I, Interrogatory 4(c)(l), (ll)); Answer to Shryock Motion ¶12.



5.
Shryock’s predecessor in interest was “Shryock Brothers,” and at times relevant to this Complaint, was engaged in the business of manufacturing and marketing binding boards on the Shryock Property.  Shryock Complaint ¶1; Township Record, p. 105.



6.
In 1966, the Township’s Board of Supervisors passed a resolution creating the Uwchlan Township Municipal Authority (Authority) for the purpose of owning and operating 
a sewer system.  This system (“Interconnected System”), which is interconnected with other municipal systems, is now operated by the Township pursuant to a contract and lease with the Authority, dated January 1, 1993 (Lease Agreement).  The Lease Agreement (Section 2.02) also provides rate-setting authority to the Township for use of the Interconnected System.  The original lease whereby the Township operated the sewer system was entered into in 1973.  Shryock Complaint ¶8, Exhibit A; Township Answer ¶8, ¶9.



7.
The Authority does not provide sewer services to any customers.  Township Answer ¶21.



8.
All of the wastewater collected by the Interconnected System is conveyed to the Downingtown Area Regional Water Pollution Control Center for treatment under the auspices of the Downingtown Area Regional Authority (DARA) and the DARA Agreement.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 2); Township Record, pp. 80-131.



9.
In 1973, the Authority and the Department of Environmental Resources (DER) entered into a contract to provide sewer services to the Marsh Creek State Park (State Park), located in Upper Uwchlan Township, through the construction of the “Marsh Creek Interceptor” to connect the State Park to a public sewerage system in the Borough of Downingtown to be treated at the Downingtown Area Regional Water Pollution Control Center (the “Center”).  In order to provide for this connection, a right-of-way was required through the Shryock Property, which was then owned by Shryock’s predecessor.  As a condition of granting the right-of-way, Shryock’s predecessor sought and obtained the right to connect to and discharge sewage into the Marsh Creek Interceptor.  Shryock Motion, ¶15, Answer to Shryock Motion, ¶15; Shryock Record, Exhibit A (Township Answer to Set I, Interrogatories 2, 7(b)); Township Record, pp. 208-215.  



10.
Section 9 of the 1973 agreement between the Authority and DER specifically allowed the Authority to connect other customers downstream of the State Park as it deemed proper, so long as DER’s capacity requirements were met.  Township Answer, Exhibit A.



11.
The Marsh Creek Interceptor project was attractive to the Township because it permitted expansion of sewer services to the western part of the municipality at a fraction of the cost.  DER agreed to pay the full cost of the interceptor designed to meet the State Park’s needs and the Township paid the incremental cost needed to increase the size of the interceptor to meet Township future needs.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)).  



12.
On October 27, 1981, Shryock’s predecessor exercised its right to connect to the Marsh Creek Interceptor for a paper mill (binding board operation), and estimated its sewage flow as 500 to 1,000 gpd.  Township Record, pp. 216-217.



13.
On December 8, 1981, the Authority sought approval from the Borough of Downingtown for the Shryock Brothers’ sewer connection, as the sewage was to be treated at the Center.  The connection was approved by the Borough of Downingtown on December 30, 1981, based upon the Authority’s acceptance of the sewage as part of the Township’s allocation at the Center.  Tr. 216-218.



14.
The DARA Agreement, which was entered into in 1985 by the Township and other participating municipalities, but not Upper Uwchlan Township, for the purpose of expansion of the Center’s treatment capacity, provided that it would be a violation of the DARA Agreement for a party to transmit to the Center any sewage and waste water from outside the geographical limits of the participating municipalities, unless the other parties to the DARA Agreement gave their consent in writing.  An exception was made, however, for the Township to use 50,000 gpd of its allocation for the State Park and 1,000 gpd for Shryock’s predecessor at the Shryock Property.  Township Record, pp. 104-105 (DARA Agreement, Section 6.13).



15.
The DARA Agreement allowed for participants to sell any of their capacity in the Center to non-participating municipalities.  Township Record, p. 106 (DARA Agreement, Section 6.15).



16.
The DARA Agreement recognized that a court of competent jurisdiction or governmental agency could order DARA to treat sewage from another municipality or any other entity not a party to the DARA Agreement.  Township Record, p. 106 (DARA Agreement, Section 6.16).



17.
The Marsh Creek Interceptor was not designed and constructed only to serve a specific group of individuals or entities as it was part of a package deal whereby the Interceptor would be sized incrementally to serve others in the Township.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)).



18.
The Township is the operator of the Interconnected System both within and outside the Township, including the Marsh Creek Interceptor.  It serves two outside (extraterritorial) customers from the Interconnected System in Upper Uwchlan Township:  the State Park and the Shryock Property (up to 1,000 gpd).  Although the Shryock Property has not discharged wastewater for some time, it is currently billed by the Township and pays the Township for the service.  The Township bills these two outside customers, collects and retains compensation from them, responds to service calls and questions, and provides sewer operation and maintenance services.  Township Record, p. 105; Answer to Shryock Motion ¶¶15, 35.a.; Shryock Record, Exhibit A (Township Answers to Set I, Interrogatories 5(b), 6).


19.
Through the Interconnected System, the Township currently provides sewage collection and conveyance service to 6,104 units within its municipal boundaries, in addition to the two outside customers, and anticipates that it will eventually serve an additional 711.6 equivalent dwelling units (EDUs) in the Township.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 2).


20.
The sewer services provided to the extraterritorial customers on the Interconnected System are not incidental to any other service provided to them by the Township.



21.
The Township does not possess a certificate of public convenience from the Commission authorizing it to provide public utility service beyond its corporate limits.  Shryock Complaint ¶6; Township Answer ¶6; Answer to Shryock Motion ¶21.



22.
There was no assertion or indication that the Township had ever sought or obtained a Declaratory Order from the Commission concerning whether its extraterritorial service constituted public utility service.


23.
By letter dated July 21, 2005, Shryock requested that the Township reserve capacity under the DARA Agreement for 20,000 gpd to meet the anticipated requirements of Shryock’s plans for developing its land.  Shryock Motion ¶12, Exhibit A (3.6), Exhibit C (Shryock Answer to Set I, Interrogatory 4(c)(l), (ll)); Answer to Shryock Motion ¶12.


24.
By letter dated July 27, 2005, the Township expressed reservations to Shryock about the Township’s ability to provide the requested service pursuant to the DARA Agreement.  Subsequently, by letter dated October 25, 2005, the Township communicated its refusal to Shryock to permit further connections to the Marsh Creek Interceptor, other than the paper mill connection (for up to 1,000 gpd) which had been approved in 1981.  The Township cited the DARA Agreement as a reason for its refusal.  Shryock Record, Exhibit A (3.7 and 3.9), Exhibit B (Township Answer to Set II, Interrogatory 22); Answer to Shryock Motion ¶15(c).  



25.
There is an additional sewer system in the Township (Eagleview System), which is a stand-alone system with collection and treatment facilities.  This system currently provides service to six (6) extraterritorial commercial customers located in the Upper Uwchlan Township portion of the Eagleview Corporate Center, and it is anticipated that six (6) additional extraterritorial customers will be connected to the Eagleview System in the future.  Answer to Shryock Motion ¶16; Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 2).



26.  
The sewage from the Eagleview Corporate Center is treated at the Eagleview Treatment Plant (Eagleview Plant or Treatment Plant), located in Uwchlan Township.  Answer to Shryock Motion ¶16.


27.
The Eagleview Plant was originally constructed by a developer, the Hankin Group (Hankin) to serve its initial Eagleview development in Uwchlan Township.  Eventually, Hankin needed additional treatment capacity for its development of a four hundred and thirty-five (435) acre tract of land known as the Eagleview Corporate Center, which was situated partly in the Township and partly in Upper Uwchlan Township.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)); Township Answer, Exhibit B (Expansion Agreement).



28.
While Hankin needed additional treatment capacity for its expanded development, the Township also needed additional treatment capacity for an undeveloped area of the Township near the Eagleview development.  Accordingly, on December 23, 1993, the Township entered into a Treatment Plant Expansion Agreement (Expansion Agreement) with Hankin, which provided for expanded capacity to serve Township and non-Township residents.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)).


29.
As part of the Expansion Agreement, the Township assumed ultimate operational control of the Eagleview Plant.  Hankin’s operational responsibilities with respect to the Eagleview Plant are as an agent of the principal, the Township.  Expansion Agreement, p. 2, ¶12.



30.
The Township agreed to provide service to “legacy properties” in the Upper Uwchlan Township portion of the Eagleview Corporate Center, of which six have been developed.  The Township sets the rates, individually bills each of these six commercial customers, collects and retains payment from them, responds to service calls and questions, and provides operation and maintenance services on the extraterritorial sewer facilities.  Answer to Shryock Motion ¶36(b); Shryock Record, Exhibit A (Township Answers to Set I, Interrogatories 5(b), 6); Expansion Agreement ¶¶3, 13.


31.
Hankin has received final subdivision and land development approval for Lots 10 and 11 of the Eagleview Corporate Center of the remaining “legacy properties,” which are proposed to include three (3) office buildings, a parking facility, and a municipal park, all situated outside the Township’s borders.  Shryock Record, Exhibit D; Shryock Motion ¶36(a) and Answer to Shryock Motion ¶36(a).



32.
The Township has obligated itself to provide sewer services to whoever purchases the undeveloped lots in the Upper Uwchlan Township portion of the Eagleview Corporate Center from Hankin.  The Township does not own any property in the Eagleview Corporate Center, and has no control over these purchasers.  It does not yet know the identity of these future customers in the Eagleview Corporate Center but will provide service to them, to the extent of the treatment plant capacity.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b))Shryock Record, Exhibit B (Township Answer to Set II, Interrogatory 28(f), 34).



33.
The Township does not have a contractual relationship with any of the existing or proposed extraterritorial customers in the Eagleview Corporate Center and service to these customers is not incidental or in addition to the sewer services provided or to be provided to them by the Township.


34.
The Department of Environmental Protection Water Quality Management Permit for the expanded Eagleview Plant, dated August 18, 2000, is in the name of the Township, not Hankin.  Township Record, p. 227. 



35.
Also, the National Pollutant Discharge Elimination System (NPDES) permit for the Eagleview Corporate Center was issued in the name of the Township, not Hankin.  That permit provided that the Township was to operate and maintain all systems which were installed or used by the permittee to achieve compliance with the terms and conditions of the permit.  Shryock Reply, Tab A.


36.
The Township operates facilities for the provision of sewer services and provides services to its customers in the Eagleview Corporate Center for compensation beyond its corporate limits.  Answer to Shryock Motion ¶36(b); Shryock Record, Exhibit A (Township Answers to Set I, Interrogatories 5(b), 6); Expansion Agreement, p. 2, ¶¶3, 12, 13.


37.
The point at which the Township provides sewer services to the extraterritorial Eagleview Corporate Center customers is outside the Township, as the Township operates and maintains the extraterritorial mains, responds to service calls, and directly bills and collects from these customers.  Answer to Shryock Motion ¶36(b); Shryock Record, Exhibit A (Township Answers to Set I, Interrogatories 5(b), 6); Expansion Agreement, p. 2, ¶¶3, 12, 13.  There is no evidence that the extraterritorial customers own or lease property within the Township at which service by the Township is delivered.


38.
The parties were given notice of the taking of official notice of facts from another Commission proceeding at Docket No. A-230109 involving the Eagleview facilities, and were provided an opportunity to respond.  No party had any objection to the taking of official notice.



39.
By Order dated March 7, 2007, DEP issued an Order which stated that the Township had failed to implement its Act 537 Plan, which had been approved on May 28, 1991, with respect to the Eagleview System.  Accordingly, the Township was directed to implement its Plan by:  (1) accepting dedication of the Eagleview Plant and associated facilities by May 15, 2007; (2) reviving the Authority by July 16, 2007; and (3) transferring the Eagleview System to an Authority in order to provide public sewer service by September 17, 2007.  DEP, which is a party to the within proceeding, indicated to the presiding officer and the parties that it would likely not have a problem with Township ownership and operation of the Eagleview System, in lieu of the Authority.  See, Official Notice (concerning on the record material from Commission Docket No. A-230109), dated April 4, 2007.  To date, there has been no definitive information provided of record as to the Township’s response to the March 7, 2007, DEP Order, and it is unknown whether the Authority would again “leaseback” its system for operation by the Township. 



40.
Through the Eagleview System, the Township currently provides collection and treatment services to 883 customers within the Township, in addition to the six extraterritorial commercial customers in the Eagleview Corporate Center, and anticipates that it will serve an additional six outside customers and an additional 526 units in the Township.  Shryock Record, Exhibit A (Township Answer to Set 1, Interrogatory 2).



41.
In total, the Township currently serves 6,987 customers in the Township and eight extraterritorial customers, and anticipates that when the areas served by the two sewer systems are fully developed, it will serve 14 extraterritorial customers and 8,224 customers in the Township.  Shryock Record, Exhibit A (Township Answer to Set 1, Interrogatory 2).



42.
The Township reserved the possibility that it could extend service to additional extraterritorial customers in the future.  Shryock Record, Exhibit B (Township Answer to Set II, Interrogatory 23(b)).



43.
The expanded Eagleview Plant and related facilities were not designed and constructed only to serve a specific group of customers as they were part of a package deal whereby undeveloped areas of the Township could also be served from these facilities.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)); Expansion Agreement.



44.
The Township’s service extensions beyond its corporate borders were made unilaterally (voluntarily), without the Township having been directed to do so by a Court or governmental agency.
III.
DISCUSSION
A.
Introduction


Shryock’s Motion for Partial Summary Judgment, which was filed on January 3, 2007, and supporting Memorandum of Law, which was filed on January 10, 2007, requests that partial summary judgment be entered as to the following issues: 



1.
That the Township is a de facto public utility subject to the jurisdiction of 


this Commission as a result of providing uncertificated sewer services to 



customers beyond its corporate limits.  See, 66 Pa.C.S. §§1102(a)(5), 1501;


2.
That the Township, as a de facto public utility, is subject to the 



requirement to make reasonable extensions of service to other extra-territorial 


customers.  See, 66 Pa.C.S. §1501;


3.
That the Township's admitted provision of service to some extraterritorial 


customers and its admitted denial of service to Shryock and other extraterritorial 


customers is discriminatory.  See, 66 Pa.C.S. §§1501, 1502.


The Township filed an Answer to Shryock’s Motion for Partial Summary Judgment on January 30, 2007, with a supporting Memorandum of Law, but also filed a Cross Motion for Summary Judgment, and requested that the presiding officer find in its favor on all five (5) counts of Shryock’s Complaint.


The standard for granting a motion for summary judgment or partial summary judgment, is set forth in 52 Pa. Code §5.102(d) as follows:

(d)
Decisions on motions.

     (1)
    Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

     (2)
    Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law on one or more but not all outstanding issues.

     (3)
    Form of decision.  The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in §5.533 (relating to exceptions).  Denial of a motion will be in the form of a written order.


In determining the absence of a genuine issue of fact, the evidence must be viewed in the light most favorable to the non-moving party and any doubt must be resolved against the entry of judgment.  The courts will accept as true all well-pleaded facts in the non-movant’s pleadings and give the non-moving party the benefit of all reasonable inferences.  Wright v. North American Life Assurance Co., 372 Pa. Super. Ct. 272 (1988); Bobb v. Kraybill, 354 Pa. Super. Ct. 361 (1986); see also, South River Power Partners, L.P. v. West Penn Power Co., 86 Pa PUC 477, 483 (1986).  Also, the courts are not to decide issues of fact but to determine whether such material issues of fact exist.  Sanders v. Loomis Armored, 418 Pa. Super. Ct. 375 (1992).  It is the moving party which has the burden of proving the absence of a genuine factual issue.  Campbell v. Eitak, Inc., 2006 Pa. Super. Ct. 26.  



In the instant proceeding, both parties have contended that there are no genuine issues as to material facts on the matters for which summary judgment was sought, and that they are entitled to judgment as a matter of law on those issues.
  However, the parties clearly have differed in their interpretations of these facts and their application to case law.  As it is not my task to decide between competing facts, I must review the factual admissions of the parties and apply these admissions to the law.  If I find that there are genuine issues as to material facts, then my inquiry is at an end and summary judgment must be denied.  If, however, I find that there is no genuine issue as to material facts necessary to render a judgment, then I can grant summary judgment, in whole or in part. 


The threshold question to be addressed is whether the Township, a municipal corporation as defined in Section 102 of the Public Utility Code, 66 Pa. C.S. §102, is furnishing or rendering public utility service beyond its corporate limits.
  If this is established by undisputed material facts, then the public utility service being provided by the Township beyond its corporate limits is subject to regulation and control by the Commission as to service and extensions, with the same force and in like manner as if such service were rendered by a public utility.  66 Pa. C.S. §1501.  In addition, the Township would be required to file an application with the Commission and obtain a certificate of public convenience, evidencing approval of its acquisition, construction, or operation of plant, equipment, or other facilities for the rendering or furnishing to the public of public utility service beyond its corporate limits.  66 Pa. C.S. §1102(a)(5).



If, on the other hand, the Township is found not to be furnishing or rendering extraterritorial public utility service, by undisputed material facts, then the Commission does not have jurisdiction to decide this service dispute.  Section 102 of the Code, 66 Pa. C.S. §102, states that a “public utility” must be a person or a corporation.  A municipal corporation is not an individual and is expressly excluded from the definition of corporation, except as otherwise provided under the Public Utility Code.  66 Pa. C.S. §102.  The only area of Commission jurisdiction provided in the Code for public utility service furnished by municipal corporations is with respect to service provided beyond the corporate limits of the municipal corporation.  66 Pa. C.S. §1501.


Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).  As stated by the Pennsylvania Superior Court in City of Pittsburgh v. Pa. P.U.C., 43 A.2d 348 (1945), the Commission must act within and cannot exceed its jurisdiction.


In order to conclude that the Township is providing uncertificated, extraterritorial public utility service, I must first find that the Township owns and/or operates equipment or facilities for public utility service; which, in this case, would be sewage collection, treatment, or disposal equipment or facilities.  The equipment or facilities owned or operated by the Township must be used by the Township to provide uncertificated service beyond its boundaries, and it must be provided for compensation.  Finally, the uncertificated service beyond the Township’s boundaries must be provided to the public, as opposed to a “defined, limited and privileged” group under specific and unique circumstances.  See, e.g., Drexelbrook Associates v. Pa. P.U.C. (Drexelbrook), 418 Pa. 430, 212 A. 2d 237 (1965).  I will address each of these matters in determining whether to grant Shryock’s Motion for Partial Summary Judgment on the issue of extraterritorial public utility service.  If I conclude that the undisputed material facts do not establish that the Township is rendering extraterritorial public utility service, then I must consider whether the Township is entitled to prevail on that issue and other issues in its Cross Motion for Summary Judgment.


If I grant partial summary judgment to Shryock on the issues of uncertificated extraterritorial public utility service, I must then consider Shryock’s other issues for which partial summary judgment was requested.  I must also consider whether the Township is nonetheless entitled to summary judgment as to Count III of Shryock’s Complaint on the issue of reasonableness.  Shryock did not include this matter in its request for partial summary judgment as it had concluded that material facts remained in dispute on this issue.  Shryock Motion ¶8. 
B.
The Record for Purposes of Summary Judgment


The record that I will consider for purposes of ruling on Shryock’s partial motion and the Township’s full motion for summary judgment are the fifteen (15) listed documents set forth, supra, in the Introduction section of this Initial Decision.


Shryock argued that averments in the Eagleview Environmental Application (EE Application) could be considered in deciding Shryock’s Motion.  Shryock Motion ¶¶5, 18.  Shryock reasoned that, because the EE Application had been attached to the Township’s Motion for Continuance in the instant case, and had been relied upon by the Township in arguing for a continuance, the averments should be considered part of the pleadings for purposes of ruling on summary judgment.  Shryock Reply, pp. 2-3.



The Township agreed that the presiding officer could take official notice of the filing of the EE Application, but denied that the presiding officer could consider the averments from a pleading in another Commission docket, when deciding the instant motions for summary judgment.  Answer to Shryock Motion, ¶5.  The Township argued that the provisions of 52 Pa. Code §5.102(d) only allowed for consideration of pleadings in the particular proceeding wherein summary judgment was being sought.



In a Notification to the Parties of Official Notice, dated April 4, 2007, I indicated my intention to take official notice, pursuant to 52 Pa. Code §5.408, of certain matters which were related to me and other parties herein as part of the EE Application proceeding.  No party objected to the facts to be noticed therein.  I indicated in that Notification that it was not my intention to take official or judicial notice of any alleged facts in the EE Application pleading, other than that the Application was filed.  For the reasons to be explained herein, I do not find it necessary to consider the averments in the EE Application as the pleadings, affidavits and discovery responses in the instant case provide sufficient undisputed facts for me to render a decision.  Accordingly, there is no need to decide whether averments in a pleading from another docket, wherein the entity alleging facts is not a party, should be considered for purposes of summary judgment.

C.
Shryock’s Motion for Partial Summary Judgment


1.
Is Shryock entitled to partial summary judgment on the issue of whether the Township is providing uncertificated extraterritorial public utility service? 



a.
Provision of service defined as public utility service


As discussed below, I conclude that there are no disputed material facts concerning whether or not the Township is providing service which is included as “public utility service”, pursuant to Section 102 of the Code, 66 Pa. C.S. §102, within its corporate boundaries.  An issue reserved for later discussion is whether the Township also owns and/or operates these facilities or other facilities in the provision of uncertificated, extraterritorial public utility service in adjoining Upper Uwchlan Township.



The definition of “public utility” in Section 102 of the Code includes the ownership or operation of equipment or facilities for “sewage collection, treatment, or disposal for the public for compensation.”  In discovery responses, the Township acknowledged that it owned and/or operated two completely separate sewer systems for serving Township residents:  (1) the “Interconnected System”; and (2) the “Eagleview System.”


The Interconnected System is a wastewater collection and conveyance system which is connected with facilities in other municipalities.  It is owned by the Uwchlan Township Municipal Authority (the “Authority”) but is operated by the Township pursuant to a contract and lease with the Authority dated January 1, 1993.  Shryock Complaint, Exhibit A.  There is no dispute that the Township, rather than the Authority, is actually providing the sewer collection and conveyance service to customers through the lease arrangement.  Accordingly, pursuant to East Hempfield Township v. Lancaster (East Hempfield), 441 Pa. 406, 273 A.2d 333 (1971), the Commission would have jurisdiction over extraterritorial utility service to the public, if any.



All of the wastewater collected by the Interconnected System is conveyed to the Downingtown Area Regional Water Pollution Control Center (the “Center”) for treatment under the auspices of the Downingtown Area Regional Authority (DARA) and the DARA Agreement.  Through the Interconnected System, the Township currently provides sewage collection and conveyance service to 6,104 units in the Township, and anticipates that it will eventually serve an additional 711.6 equivalent dwelling units (“EDUs”) in the Township.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory No. 2); Township Record, pp. 80-131.



The Eagleview System is a “stand-alone” system, which has collection and treatment facilities.  The Township currently leases, with the right to purchase, an interest in the Eagleview Plant and provides sewer services to 883 customers in the Township through the Eagleview System.  Answer to Shryock Motion ¶14; Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 2).  In addition, the Township admitted that it owned the collection and conveyance segments of the Eagleview System in Uwchlan Township.  Shryock Record, Exhibit B (Township Answer to Set II, Interrogatory 36(a)).



The Township acknowledged, in its answers to interrogatories, that it charges its customers within the Township for sewer services.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 5).



Also, the Township admitted that it does not possess a certificate of public convenience from the Commission authorizing it to provide service beyond its corporate limits.  Shryock Complaint ¶6; Township Answer ¶6; Answer to Shryock Motion ¶21.  However, the Township’s position is that a certificate is not necessary because the Township does not own or operate sewer facilities that provide extraterritorial service to the public for compensation.



b.
Extraterritorial public utility service


As stated previously, the Public Utility Code provides for Commission jurisdiction only as to extraterritorial public utility service rendered by municipal corporations such as the Township.  In the Shryock Motion and Memorandum I, Complainant asserted that it was entitled to partial summary judgment on this issue because the Township has admitted to material facts establishing that it owns and/or operates equipment or facilities for providing extraterritorial sewer services to the public for compensation.  In this section, I will address the admitted facts and determine whether these facts constitute compensated extraterritorial service under applicable case law.  In a subsequent section, I will address whether this extraterritorial service, if any, is being provided to the public.



Shryock asserted that the Township had acknowledged its service to extraterritorial customers through its operation of the Interconnected and Eagleview sewer systems.
  See, Shryock Motion ¶¶15-16.  According to the Shryock, the Township admitted that, through the Interconnected System, it provides service to two customers outside its corporate limits:  (1) the Pennsylvania Department of Conservation and Natural Resources (“DCNR”) (i.e., to the Marsh Creek State Park operated by DCNR in Upper Uwchlan Township); and, (2) a paper mill on a portion of the Shryock property in Upper Uwchlan Township.  Shryock Complaint ¶6; Township Answer ¶¶6, 21, 28, 43, 50; Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 2).  The Township, according to Shryock, also admitted that, through the Eagleview System, it provided sewer services to six (6) commercial customers in the Upper Uwchlan portion of the Eagleview Corporate Center (Eagleview Center) and anticipated providing service to at least six (6) additional outside customers in the Eagleview Center.  Shryock Motion ¶16; Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 2).



I will address the ownership and/or operation of utility equipment or facilities separately for each of the two sewer systems.

Interconnected system



With respect to the Interconnected System, the pleadings and interrogatory responses establish the following.  The Township has admitted that it is the operator of the extraterritorial sewage facilities serving the Marsh Creek State Park and the Shryock Property in Upper Uwchlan Township.  Although the Shryock Property has not discharged wastewater for some time, it is currently billed by the Township and pays for this service.  Answer to Shryock Motion ¶¶15, 35.a.  The Lease Agreement between the Township and the Uwchlan Township Municipal Authority, attached to Shryock’s Complaint as Exhibit A, also states that the Township is to operate this system.  The Township has acknowledged that it charges these extraterritorial customers for sewer services.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 5(b)).  Therefore, I conclude that there is no genuine dispute as to a material fact that the Township operates facilities within the Commonwealth for the provision of sewer services to two extraterritorial customers from the Interconnected System for compensation.

Eagleview System



The Township denied that it owned or operated the Eagleview System’s extraterritorial facilities, including the Eagleview Plant, which treats sewage from the Upper Uwchlan Township portion of the Eagleview Center.  Answer to Shryock Motion ¶16.  However, in discovery responses included in the Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 2), the Township stated that, through the Eagleview System, “the Township provides sewer service to six commercial customers in the Upper Uwchlan Township portion of the Eagleview Corporate Center.”  In my view, this is a clear acknowledgment by the Township that it is providing extraterritorial service through the Eagleview System.  



As stated by the Superior Court in Morello Construction Co. v. Bridgeport Federal Savings & Loan Association, 280 Pa. Superior Ct. 329 (1980), where a motion for summary judgment has been supported with depositions, answers to interrogatories, or affidavits, the non-moving party may not rest on mere allegations or denials in its pleadings.  See also, Pa. R.C. P. 1035.3.  Instead, the non-moving party must by affidavit or otherwise set forth specific facts showing the existence of a genuine issue of material fact (or, as in the instant case, show that the uncontested material facts support a cross motion for summary judgment).  See also, Shryock Memorandum II, pp. 14-15.


To clarify its discovery response, the Township explained that the Eagleview System currently served six (6) customers in the Eagleview Center in Upper Uwchlan Township and that six additional outside customers in the Eagleview Center were planned to be served.  Answer to Shryock Motion, ¶16.  It contended that Hankin, which was the developer of the Eagleview Center, was the owner and operator of the Eagleview Plant located within the Township.  Answer to Shryock Motion ¶16; see also, Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)).  The Township admitted that it leased a portion of the Eagleview Plant, but contended that its leased interest corresponded to the Township’s allocation of capacity used solely to serve Township properties.  Answer to Shryock Motion ¶14.



The Township further asserted that while it had accepted dedication of the Eagleview System’s sewer lines within the Township from Hankin, the sewer lines in Upper Uwchlan Township had not been dedicated to the Township and remained the property of Hankin.  Answer to Shryock Motion ¶14; Shryock Record, Exhibit B (Township Answer to Set II, Interrogatory 36(a)).


The Township alleged that, while it was the permittee of the Eagleview Plant,
 the ownership and operation of the Eagleview Plant was governed by the Expansion Agreement, dated December 23, 1993, which was still in effect.  Township Cross Motion ¶60.  It quoted from pages 2-3 of the Expansion Agreement, a copy of which was attached as Exhibit B to the Township’s Answer, as follows:  “Hankin shall retain ownership of and shall operate the Treatment Plant [Eagleview Plant], and any expansion of the Treatment Plant, from the date of this Agreement until one (1) year following the date ownership of the Treatment Plant is transferred to the Township, unless the Township and Hankin agree to a longer duration.”  Answer to Shryock Motion ¶14.  The Township indicated that Hankin had offered the Eagleview
Plant to it but that the Township had provided a letter response, dated August 22, 2006, that it
had preliminarily decided not to accept dedication.  Township Record, p. 250.
 



In response to the Township’s contentions, Shryock pointed out that the Expansion Agreement, relied upon by the Township, provides that the Township, as permittee of the Eagleview System, has ultimate control over the Eagleview Plant and must ensure that it is properly operated and maintained.  Shryock Memorandum II, p. 13; Township Answer, Exhibit B (Expansion Agreement), p. 2.  Shryock also observed that, pursuant to the Expansion Agreement ¶12, any operation of the Eagleview Plant by Hankin would be as the Township’s agent.  Shryock Memorandum II, pp. 13-14.  In addition, Shryock referenced the Township’s National Pollutant Discharge Elimination System (NPDES) permit for the plant, which indicated that the Township would be the plant operator.  Shryock Reply, Tab A. 



As acknowledged by the Township, the presiding officer can review the contracts and other documents in question and ascertain their meaning.  Township Memorandum, p. 6.  I note that the Expansion Agreement, relied upon by the Township, states that while Hankin is to own and operate the Treatment Plant, it is the Township, as permittee of the Eagleview Plant, which has “ultimate responsibility for ensuring that the Treatment Plant is operated and maintained by Hankin in strict conformity with this Agreement and all applicable permit requirements and operating standards.”  Expansion Agreement, p. 2; see also, Shryock Memorandum II, p. 13.  The Expansion Agreement further states that, upon expiration of the one (1) year period following the date the Eagleview Plant is transferred to the Township, “the Township will have the sole responsibility to manage and operate the Treatment Plant.”  Expansion Agreement, ¶12.  The insertion of the word “sole” in that sentence, which under principles of statutory construction must be given meaning,
 connotes that, prior to that point in time, the Township would have had, at a minimum “joint operational responsibility” with Hankin.  Otherwise, the sentence would read simply that the Township has the responsibility to manage and operate the Treatment Plant from that point forward.



In addition, as pointed out by Shryock, the Expansion Agreement provides that Hankin’s operation of the Eagleview Plant is as an agent of the Township.  Expansion Agreement, ¶12.  The Township is to reimburse Hankin from sewer rental fees set by the Township for Hankin’s costs incurred for operation and maintenance of the Eagleview Plant on behalf of the Township.  Expansion Agreement, ¶¶12, 13.  Thus, Shryock argued that any operation of the Eagleview System by Hankin would be as the Township’s agent, and under the Township’s direction and control as a matter of law (citing to Smalich v. Westfall, 440 Pa. 409, 413-414, 269 A.2d 476, 481 (1970)).  Shryock Memorandum II, pp. 13-14.  I agree. 



Furthermore, the NPDES permit for operating the Eagleview System named the Township and not Hankin as the permittee.  Shryock Reply, Tab A.  That permit stated that “[t]he permittee [the Township] shall, at all times, maintain in good working order and properly operate and maintain all facilities and systems which are installed or used by the permittee to achieve compliance with the terms and conditions of this permit.”  It appears, from review of this permit, dated March 18, 2003, that the Township represented to DEP that the Township would be the responsible party with respect to operation of the Eagleview Plant and its facilities.  Also, according to Shryock, the permittee is the “operator” of the Eagleview System pursuant to the Federal Clean Water Act, 33 U.S.C. §§1316, 1342; 40 C.F.R. §122.1 – 122.64; the Pennsylvania Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.202; and 25 Pa. Code §§92.1 – 92.94.  Shryock Memorandum II, p. 12.



The Township provided an affidavit from Thomas S. Brown, the Township Sewer Engineer, concerning ownership and operation of the Interconnected System and the Eagleview System.  Township Record, pp. 251-254.  Mr. Brown attested to ownership of the sewer mains and appurtenances of the Eagleview System, located in Upper Uwchlan Township, by Hankin or its affiliate.  He further referenced an attached construction permit, dated December 17, 1987, which was granted to Hankin by the DER, DEP’s predecessor.  However, as pointed out by Shryock, this permit predates the NPDES permit previously mentioned and the Expansion Agreement.  Shryock Memorandum II, p. 15.  I could find nothing in Mr. Brown’s affidavit which contradicted any of the above discussion concerning the NPDES permit or my interpretation of the Expansion Agreement.  



Based upon the foregoing, and particularly the Expansion Agreement and permit language, I conclude that there is no genuine dispute about the material facts necessary to establish that the Township is the entity ultimately responsible for operation of the Eagleview Plant.  The Township has not denied its ultimate responsibility; nor has it denied that Hankin is acting as its agent through performance of operational tasks with respect to the Eagleview Plant.  Indeed, in its Amended Answer ¶14.c., the Township expressly acknowledged its ultimate responsibility for the Eagleview Plant.  As the Eagleview Plant admittedly treats sewage from extraterritorial customers in the Eagleview Center, the Township, in that sense, controls the operation of a facility providing service to customers beyond its borders.  



I also agree with Shryock that the issue of ultimate control over facilities is an important consideration in determining whether the Township is providing extraterritorial public utility service.  Shryock cited to East Hempfield, supra, in support of its argument.  See, Shryock Memorandum II, p. 8.  In that case, the Pennsylvania Supreme Court reviewed a lower court decision which had determined that the local courts, rather than the Commission, had jurisdiction over the extraterritorial rates of an authority-owned water system.  The Court noted that the City had conveyed all of its water system assets to the City of Lancaster Authority, but that the Authority had then “leased back” the facilities to the City.  The Court stated that while, on paper, the lessee City could have been seen as the operating agent of the Authority, the reality was that actual control over the water system operations and rate setting was with the City.  Under these circumstances, where the City had actual control over rates and service, the Supreme Court found that the City was providing the water service and that its extraterritorial service was therefore subject to the jurisdiction of the Commission.  



The Court’s discussion in East Hempfield also indicates that, if the City had been the operating agent of the Authority, the Court would likely not have found that the Commission had jurisdiction.  As applied to the instant case, East Hempfield demonstrates that Courts will look to the principal operator; i.e., the operator with ultimate control and responsibility, rather than an agent operator, in deciding questions of jurisdiction. 


While there is no genuine material dispute about facts which establish the Township’s responsibility for the Eagleview Plant, there is a non-factual dispute about whether ultimate responsibility should be treated as the operation of utility facilities for purposes of Commission jurisdiction.  However, I conclude based upon the foregoing discussion, that the Township should be considered as operating the Eagleview Plant due to its control over the Eagleview Plant operation and its principal/agency relationship with Hankin.  There are other factors to be considered when determining whether undisputed facts establish that the Township is providing extraterritorial public utility service, as discussed below.



One factor to consider is whether the Township is operating sewage equipment or facilities in Upper Uwchlan Township, as the Eagleview Plant is located in Uwchlan Township.  An argument raised by the Township involves whether the point of use or the point of service should control, if the Township’s only connection to the extraterritorial customers in the Eagleview System is through a sewage treatment plant which connects with Hankin’s outside facilities within the Township.


Shryock contended, however, that the Township should be viewed as owning and operating extraterritorial facilities because the Upper Uwchlan lines serving the Eagleview Center connect with the sewer lines in the Township and ultimately with the Eagleview Plant.  See, Township Memorandum, p. 7; Answer to Shryock Motion ¶16.  The Township acknowledged that it has accepted dedication of the sewer lines within the Township and these lines are used to convey extraterritorial wastewater to the treatment plant.  Therefore, according to Shryock, the Township owns and operates facilities used to provide service to extraterritorial customers.  Shryock Memorandum II, pp. 9-10.  I note also that the Eagleview Plant, which I found to be operated by the Township, is treating the extraterritorial wastewater.



In addition, Shryock contended that the Township has admitted to facts establishing that it is operating extraterritorial facilities in Upper Uwchlan Township.  It referenced the Township’s interrogatory responses, which demonstrate a direct operational relationship between the Township and extraterritorial customers in the Eagleview Center (and on the Interconnected System).  Shryock Memorandum I, p. 9.  I have reproduced those responses below from the Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 6):
Reference Paragraph 6 [of the Township Answer], in which the Township admits that it provides sewer services to customers outside the Township.

a.
Do customers outside the Township’s corporate limits contact the Township for information about service or with any complaints associated with the provision of billing, and quality of sewer services, including, but not limited to, the operation, maintenance, administration, billing, and quality of sewer services?

Township Answer:  Yes.

b.
Does the Township answer service calls for each customer receiving sewer services outside the Township’s corporate limits?

Township Answer:  Yes.

c.
Identify all Township employees who participate in providing sewer services to customers receiving sewer services outside the Township’s corporate limits.
Township Answer:  All employees of the Township’s Sanitation Department participate in providing

operations and maintenance services to sewer customers.
d.
Identify and describe the procedures employed by the Township to respond to service calls from customers receiving sewer services outside the Township’s corporate limits.

Township Answer:  When a customer calls the Township about a problem, the Township dispatches an employee of the Sanitation Department to investigate and fix the problem.


Shryock also pointed out that the Township admitted to direct billing of the extraterritorial customers on the Eagleview System and the Interconnected System.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 5(b)); Expansion Agreement ¶13.  It further indicated that the Township sets the rates for its customers, including customers located outside its corporate limits.  Shryock Complaint, Exhibit A (Lease Agreement, Section 2.02); Expansion Agreement ¶13; Shryock Memorandum I, pp. 16-17.  Thus, Shryock concluded that the Township does own and/or operate facilities for the provision of extraterritorial public utility service for compensation.  See, e.g., Petition of Borough of Springdale for a Declaratory Order (Borough of Springdale), 1986 Pa. PUC LEXIS 47.



While the Township claimed that it did not own or operate the Eagleview Plant, based upon the Expansion Agreement (which I have previously addressed), and contended that Hankin owned the Eagleview System mains in Upper Uwchlan Township, I could find no assertion by the Township that Hankin was actually operating the sewer mains in Upper Uwchlan Township.  Instead, the Township simply denied that it owned or operated these sewer mains, without providing any information as to the entity which did operate these mains.  It is not sufficient for the Township to merely deny its operation of Eagleview System facilities outside the Township when Shryock has supported claims of Township operation of the facilities with Township interrogatory responses.  



The Township presented legal argument that its sewer services in Upper Uwchlan Township should be considered incidental to the Township’s agreement with Hankin to expand the Eagleview Plant.  Township Memorandum, pp. 21-22.  The Township cited to no cases in support of this argument.  However, the incidental exemption referenced by the Township is only applicable to entities whose primary business is non-public utility related; in other words, the utility aspect is incidental to this non-public utility enterprise.  See, e.g., Drexelbrook, supra; Society Hill Carriage v. Pa. P.U.C., 581 A.2d 702 (Pa. Cmwlth. 1990); Protective Motor Service Co. v. Pa. P.U.C., 286 A.2d 30 (Pa. Cmwlth. 1972); see also, Shryock Memorandum I, p, 22.  In the instant case, the Township admittedly serves almost 7,000 sewer customers inside its corporate limits (6,104 Interconnected System + 883 Eagleview System customers in the Township) and also customers outside its corporate limits, as an extension of its sewer operations inside the Township.  The sewer service provided by the Township is incidental to no other service offered to them.  See also, Warwick Water Works, Inc. v. Pa. P.U.C. (Warwick), 699 A.2d 770 (1997).  Under these circumstances, it cannot be said that sewer service to outside customers is incidental to a non-utility related enterprise.


The Township also contended that service provided by the Eagleview System to the Upper Uwchlan Township customers should not be considered extraterritorial because the developer-owned sewer mains associated with that service connect with Township-owned facilities within the Township.  According to the Township, it is well-established that the Commission does not have jurisdiction where the point of service is within a provider’s territory, even though the point of use is located outside the provider’s territory.  In support of its argument, the Township cited to the following cases:  Bland v. Tipton Water Company, 222 Pa. 285, 71 A. 101 (1908); Peoples Natural Gas Company v. Pa. P.U.C., 554 A.2d 585 (Pa. Cmwlth. 1989); Lehigh Valley Cooperative Farmers v. City of Allentown (City of Allentown), 1980 Pa. PUC LEXIS 28; 54 PA PUC 495.  Township Memorandum, p. 21.


However, as pointed out by Shryock, the “point of service” cases do not apply because in those situations, the customers took delivery of service on their own property within the utility’s certificated area or within the municipality’s borders.  Lukens Steel Company v. Pa. P.U.C., 499 A.2d 113 (Pa. Cmwlth. 1985); Shryock Memorandum II, p. 21.  In the instant case, the Township actually operates the sewer mains in the Upper Uwchlan Township portion of the Eagleview System by answering and responding to service calls and by operating and maintaining these facilities.  Accordingly, the initial point at which service is delivered for the Eagleview System (and the Interconnected System) is outside the Township.


In addition, the Township directly bills its extraterritorial customers and accepts payment from them for sewer services.  The Commission, in rejecting a contention of extraterritorial service in City of Allentown, supra, found it to be crucial that the nonresidents were directly billed by their own municipalities rather than by the City, and thus, the direct utility/customer retail relationship was absent.  Since the direct billing relationship was absent, the Commission viewed the nonresidents as customers of their own municipalities rather than the City, and concluded that the City’s direct customers were actually the adjacent municipalities, through bulk or wholesale service.  The Commission noted that it has traditionally regarded the provision of utility service by one municipality to another, whereby the line of the customer municipality connects to the line of the provider municipality within the latter’s corporate limits, as nonjurisdictional, citing to Borough of Brookhaven v. City of Chester, 39 PA PUC 472 (1962).  In addition, in City of Allentown, it was the neighboring municipalities which responded to service calls of their residents and maintained the extraterritorial facilities.


In contrast, in the instant case, there is no intervening municipality as in City of Allentown; only the direct billing and service relationship between the Township and its nonresident customers in the Interconnected and Eagleview Systems.  The direct billing, collection, and retention of payments for water service from extraterritorial customers have previously resulted in a finding of extraterritorial public utility service.  Brown v. Borough of Port Allegany, Docket No. C-00946431, Final Order adopting ALJ Initial Decision entered March 20, 1996.  On the other hand, the Commission concluded that a borough which did not maintain extraterritorial lines, render bills, or read meters was not providing extraterritorial service subject to the Commission’s jurisdiction.  See, Borough of Springdale, supra; see also; Re Chestnut Knoll Associates, 58 PA PUC 367 (1984).


Finally, the Township contended that it only retained 14% of the sewer rental fees paid to it by the outside Eagleview Center customers because the balance was paid to Hankin to reimburse it for operating costs and to pay Hankin a management fee.  Township Record, pp. 253-254.  However, the disposition of sewer fees, after these fees are paid to the Township, is not relevant to the question of whether extraterritorial service is being provided for compensation.  The Township receives compensation for sewer services from outside customers, and that is sufficient to meet the “for compensation” criterion in Section 102 of the Code.


Based upon the Township’s interrogatory responses, its failure to raise a genuine factual issue about operation of these facilities, and the above-cited cases, as well as the NPDES permit previously discussed, I conclude that the Township operates extraterritorial public utility facilities in the Eagleview System (as well as the Interconnected System).  The Township admitted that its employees, not Hankin’s employees, answer service questions, respond to service calls, and provide operation and maintenance services with respect to the Eagleview System extraterritorial facilities.  In addition, the Township sets the rates, directly and individually bills each of the outside customers, and collects and retains compensation.  See, Shryock Record, Exhibit A (Exhibit 5.4 proprietary) for a list and quarterly billings of the current extraterritorial Township customers.  These admitted facts demonstrate the absence of genuine issues of material fact concerning the Township’s operation of the Eagleview System’s extraterritorial utility facilities.



Before addressing whether the Township’s extraterritorial service constitutes service to the public, I will briefly address the implications of a recent DEP Order, dated March 7, 2007 (DEP Order), which concerns the ownership and operation of the Eagleview Plant and associated sewerage system in Uwchlan and Upper Uwchlan Township.  On April 4, 2007, I notified the parties of my intention to take official notice of, inter alia, the DEP Order which directed the Township to complete implementation of its official Act 537 Plan, approved on May 28, 1991.  See, Notification To The Parties Of Official Notice (Official Notice).  No party objected to the taking of official notice of this DEP Order or any other matter included in the Official Notice.  



The DEP Order stated that Uwchlan Township had failed to implement its Act 537 Plan with respect to ownership/operation of the Eagleview Plant and associated sewerage system (Eagleview System).
  DEP indicated that the Township’s Act 537 Plan provided for the Township and Hankin to enter into an Expansion Agreement to transfer ownership and operation of the Eagleview Plant from Hankin to the Township, and then to a municipal authority.  Accordingly, DEP ordered the Township to accept dedication of the Treatment Plant and associated sewerage system by May 15, 2007, to revive the Authority to own and operate the entire system by July 16, 2007, and to then transfer the entire Eagleview System to the Authority in order to provide public sewer service in that area by September 17, 2007.  Official Notice #2.


The impact of this DEP Order was discussed at a Prehearing Conference held before me on March 13, 2007, in the EE Application proceeding, with all parties to the instant proceeding in attendance.  Official Notice #4.  As indicated previously, a Hankin affiliate (Eagleview Environmental) had filed an application at Docket No. A-230109, to utilize the Eagleview Plant and commence service, since the Township had preliminarily decided not to accept dedication of the plant.  Notification #1.  Due to issuance of the DEP Order which required that the Township and then the Authority own and operate the Eagleview Plant, the Applicant requested a ninety (90) day continuance, and that was granted.  At the Prehearing Conference, DEP, which had protested the EE Application, stated that it would likely not have a problem with Township ownership and operation of the sewerage system, in lieu of the Authority, but that it opposed EE’s operation of the system.  Official Notice #4.



At this writing, I have not been advised as to whether the Township has accepted dedication of the Eagleview System, and cannot speculate as to possible future occurrences.  I note, with respect to a possible transfer of the system to the Authority pursuant to the DEP Order, that the Interconnected System is owned by the Authority but, as indicated earlier, it is being operated by the Township pursuant to a “leaseback” arrangement.  If the Township transfers the Eagleview System to a bona fide authority, it may be required to obtain Commission authorization to abandon that portion of its public utility service to the extent its present service is ruled to be extraterritorial public utility service.  As stated by the Commonwealth Court in Warwick, supra, a utility must obtain a certificate of public convenience in order to abandon service.  Section 1501 of the Code, 66 Pa. C.S. §1501, provides that any public utility service being furnished or rendered by a municipal corporation beyond its corporate limits shall be subject to regulation and control by the Commission as to service with the same force and in like manner as if such service were rendered by a public utility.


I note that a conflict might be perceived as existing between the DEP Order, which indicated that the Township had not implemented its Act 537 Plan with respect to ownership/operation of the Eagleview Plant and associated system, and the within Initial Decision, which concludes that the Township does operate the Eagleview Plant and associated extraterritorial facilities.  I conclude, however, that the two can be readily harmonized.  The DEP Order seeks implementation of the Act 537 Plan through acceptance of dedication of the facilities by the Township and then transference of ownership and operation of the facilities to the Authority.  The DEP Order does not conclude that the Township has failed to either own or operate the facilities, but instead concludes that the Township has failed to accept dedication of the facilities and then to turn over ownership and operation to the Authority, as the Township had indicated that it would do.  I was not required to determine facility ownership in this Initial Decision, since the Public Utility Code requires either ownership or operation of extraterritorial facilities for Commission jurisdiction to attach.  My Initial Decision is not inconsistent with the DEP Order in that I did not find that the Township had accepted dedication of the Eagleview System outside the Township or that it had transferred the Eagleview System to the Authority.  Thus, this Initial Decision and the DEP Order are in accord.


To the extent that the DEP Order could be interpreted as concluding that the Township does not currently operate the Eagleview System, I conclude that the Commission’s interpretation of public utility facilities operation must control in this case.  As recently stated in Pilot Travel, supra, the Commission has exclusive jurisdiction to determine whether a particular service constitutes “public utility service” under the Public Utility Code.  DEP conclusions as to facilities operation are not binding on the Commission in this regard.


c.
Rendering or furnishing service to or for the public


Frequently the most difficult determination in cases involving alleged public utility service is whether service is being provided to or for the public.  As stated earlier, with respect to alleged extraterritorial service by a municipality, the service must not only be provided for compensation, beyond the municipality’s boundaries, but must be provided to or for the public.  66 Pa. C.S. §§102, 1501.



The Township has acknowledged serving two extraterritorial customers In Upper Uwchlan Township through its Interconnected System.  Further, while it endeavored to qualify earlier discovery admissions, it has admitted to facts and provided documentation, such as the Expansion Agreement, which are sufficient to establish that it operates the facilities providing extraterritorial service currently to six commercial customers in the Eagleview Center.  It anticipates that six new outside commercial customers will be added, as the lots in the Eagleview Center are developed.


Complainant contended that the above-stated extraterritorial service and additional anticipated extraterritorial service established service to the public.  It cited to numerous cases in support of its position, and I will reference many of them in this discussion.  Respondent also cited cases to support its position that its extraterritorial service, if any, is limited to an isolated group of customers based upon their specific and unique circumstances, and I will also reference these cases.



The cases cited by Complainant and Respondent have been considered, even if they are not specifically mentioned herein.  I have also utilized the Commission’s recently published guidelines on the subject of public utility status in the Implementation of Alternative Energy Portfolio Standards Act of 2004, Docket No. M-00051865, codified at 52 Pa. Code §69.1401 (Policy Statement).  The Commission’s discussion of applicable case law in its Implementation Order regarding the Policy Statement, published at 37 Pa. Bull. 29 (January 6, 2007), was particularly helpful in my evaluation, and I have borrowed portions herein.
  See also, Shryock Memorandum I, pp. 23-24, which addresses this Policy Statement.  


One of the earlier cases on the question of service to the public is Overlook Development Company v. Public Service Commission (Overlook), 101 Pa. Superior Ct. 217 (1931), wherein the Court stated that “[t]he essential feature of a public use is, that it is not confined to privileged individuals, but is open to the indefinite public.  It is this indefinite or unrestricted quality, that gives it its public character.”  Another early case, Borough of Ambridge v. Public Service Commission, 108 Pa. Superior Ct. 298, 165 A. 47 (1933), contains the following quotation on the distinction between the public and private utility service:

The test is, therefore, whether or not such person holds himself out, expressly or impliedly, as engaged in the business of supplying his product or service to the public, as a class, or to any limited portion of it, as contradistinguished from holding himself out as serving or ready to serve only particular individuals.  The public or private character of the enterprise does not depend, however, upon the number of persons by whom it is used, but upon whether or not it is open to the use and service of all members of the public who may require it, to the extent of its capacity; and the fact that only a limited number of persons may have occasion to use it does not make of it a private undertaking if the public generally has a right to such use.


The Commission’s Implementation Order, supra, and accompanying Policy Statement provide the following three criteria which, if satisfied, would likely lead to a determination that the facility is not providing public utility service:

(1)
The service being provided by the utility project is merely incidental to nonutility business with the customers which creates a nexus between the provider and customer.

(2)
The facility is designed and constructed only to serve a specific group of individuals or entities, and others cannot feasibly be served without a significant revision to the project.

(3)
The service is to a single customer or to a defined, privileged and limited group when the provider reserves its right to select its customers by contractual arrangement so that no one among the public, outside of the selected group, is privileged to demand service, and resale of the service is prohibited, except to the extent that a building or facility owner/operator that manages the internal distribution system serving the building or facility supplies electric power and related electric power services to occupants of the building or facility.  See 66 Pa. C.S. §§102 and 2803 (relating to definitions).
I will address each of these categories, and apply the applicable case law and principles to the factual scenario which has been presented by the parties.



The first criterion considers whether the Township’s extraterritorial service through its Interconnected and Eagleview Systems is merely incidental to nonutility business with its extraterritorial customers.  Probably the leading case on this issue and on the issue of service to a “defined, limited and privileged group” is Drexelbrook, supra.  In that case, the Pennsylvania Supreme Court considered whether an apartment owner would become a public utility if it purchased gas, electric, and water at wholesale rates and then rebilled its tenants for such services, while assuming the obligation to furnish and maintain service.  The Court found the provision of these services would be incidental to the primary nonutility business relationship, which is the landlord/tenant relationship.  The Court further concluded that the landlord would be furnishing service only to its tenants—a defined, privileged and limited group—and not to the indefinite public; therefore, it would not become a public utility.  See also, Aronimink Transportation Company v. P.S.C., 111 Pa. Superior Ct. 414, 170 A. 375 (1934).  



I have previously addressed the issue of incidental service, supra, in the context of determining whether the Township was operating extraterritorial public utility facilities.  As indicated therein, I concluded that the sewer service provided to the extraterritorial customers was the primary customer relationship and was incidental to no other service offered to them.  See, e.g., Society Hill Carriage, supra.  Accordingly, I conclude that there is no genuine issue of material fact that the Township’s extraterritorial service does not satisfy the first criterion of the Policy Statement.


The second criterion considers whether the facilities were designed and constructed only to serve specific customers and others cannot feasibly be served without significant project revisions.  One of the leading cases involving this criterion is Borough of Ambridge, supra, in which the Court ruled that a manufacturer’s sale of excess water to a neighboring manufacturer through a line designed solely for that purpose was not public utility service.  See also, Bethlehem Steel Corporation v. Pa. P.U.C. (Bessie 8), 552 Pa. 134, 713 A.2d 1110 (1998) (a system designed to serve only one user was not a public utility); Hazleton Associates Fluidized Energy, Inc., 62 PA PUC 619 (1986) (system designed to serve only three customers was not a public utility).  However, in Waltman et al. v. Pa. P.U.C. (Waltman), 142 Pa. Commw. 44, 596 A.2d 1221 (1991), the number of customers which might use the service was held not to be controlling, so long as it was not incidental to a non utility service and it was not designed to serve only specific individuals.


In the instant case, the interceptor and collection lines (Marsh Creek Interceptor) utilized by the Township to provide service to two extraterritorial customers through the Interconnected System were originally constructed, at the request of the DER, to provide sewer services to the State Park, located in Upper Uwchlan Township.  The State Park connection required a right-of-way through the Shryock Property, and the property’s then-owner requested, and was granted, the right to connect to the sewer system.  Shryock Motion, ¶15, Answer to Shryock Motion, ¶15; Shryock Record, Exhibit A (Township Answer to Set I, Interrogatories 2, 7(b)); Township Record, pp. 208-215.  


While it might be argued that the facilities were constructed to serve the State Park, there has been no assertion herein that others could not feasibly be served from the facilities.  Also, the Township has acknowledged that the Marsh Creek Interceptor project was attractive to it because it would permit expansion of its sewer services to the western part of the municipality at a fraction of the cost.  DER had agreed to pay the full cost of the interceptor designed to meet the State Park’s needs and the Township would pay the incremental cost needed to increase the size of the interceptor to meet Township future needs.  See, Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)).  In addition, Section 9 of the 1973 agreement between the Authority and DER specifically allowed the Authority to connect other customers downstream of the State Park as it deemed proper, so long as DER’s capacity requirements were met.  Township Answer, Exhibit A.



The Township has contended that the DARA Agreement, under which the Interconnected System sewage is being treated, would not permit any additional sewage from nonparticipating municipalities.  Township Memorandum, pp. 17-18.  However, I note that the DARA Agreement, at Section 6.13, states that parties to the agreement could consent to allow sewage from nonparticipating municipalities to be treated at the Center and Section 6.15 permits participating municipalities to sell capacity allocations to non-participants.  In addition, Section 6.16 of the DARA Agreement recognized that a court of competent jurisdiction or governmental agency could order DARA to treat sewage from another municipality or any other entity not a party to the DARA Agreement.  Township Record, pp. 104-106.  Finally, I note that the DARA Agreement was not entered into until 1985, which was several years after the Marsh Creek Interceptor project.  Township Record, p. 80.


Accordingly, for the above reasons, I find that there is no genuine issue of material fact that the Marsh Creek Interceptor was not designed and constructed only to serve a specific group of individuals or entities and that others could be feasibly served from the system.


The Eagleview Plant, which serves extraterritorial customers through the Eagleview System, was originally constructed by Hankin to serve its initial Eagleview development, all of which was in Uwchlan Township.  Hankin needed additional wastewater treatment capacity for its expanded Eagleview development, which included land in Upper Uwchlan Township.  However, the Township also needed additional wastewater treatment capacity for an undeveloped area of the Township near the Eagleview development, and therefore entered into the Expansion Agreement with Hankin, which has previously been discussed.  Under that Expansion Agreement, the Eagleview Plant capacity was expanded to serve Township and non-Township residents.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)).  In addition, as part of that Agreement, the Township agreed to assume ultimate operational control over the Eagleview Plant, and is also operating and maintaining the extraterritorial facilities and providing direct services to extraterritorial customers in Upper Uwchlan Township.  Expansion Agreement, p. 2; Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 6).  Furthermore, the Township agreed to provide service to all customers who might eventually purchase property from Hankin in the Eagleview Center, as that land was developed.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)).  Thus, I conclude, based on the Township’s factual admissions and Expansion Agreement, that the Eagleview System facilities serving extraterritorial customers were not designed and constructed only to serve a specific group and that others could feasibly be served.  Instead, the facilities were part of the package deal which provided additional capacity for the Township residents, in exchange for Township extraterritorial services.



For the above reasons, I conclude that there is no genuine issue of material fact that the facilities serving the Township’s extraterritorial customers were not designed and constructed only to serve a specific group of individuals or entities, and that others can be feasibly be served without significant revisions.
  Thus, the extraterritorial service provided by the Township does not meet the second criterion set forth in the Commission’s Policy Statement concerning non-utility status.


The third criterion is that the service is provided to a single customer or to a defined, privileged and limited group when the provider reserves its right to select its customers by contractual arrangement so that no one among the public, outside of the selected group, is privileged to demand service, and resale of the service is prohibited.  The remainder of the criterion applies to electric power services that are not germane herein.  As stated earlier, one of the leading cases related to this criterion is Drexelbrook, supra, wherein the Court concluded that service by a landlord to its tenants was service to a “defined, privileged and limited group” and not to the public.


The meaning of “defined, privileged and limited group” has been further explained in subsequent appellate and Commission decisions.  While the phrase might connote that service to a few customers would not be public utility service, the Courts have ruled that a public utility may have only a few customers, and that the number of users is not controlling.  See, e.g., Warwick, supra, UGI Utilities, Inc. v. Pa. P.U.C., 684 A.2d 225 (Pa. Cmwlth. 1996); Waltman, supra.  However, a “public utility” must have more than one (1) customer (Bessie 8, supra), and this threshold number is reflected in the Policy Statement.  


Rather than focusing upon the number of customers, the cases addressing whether service is provided to a “defined, privileged and limited group” have examined the level of control that the entity has over selecting its customers.  For example, in Warwick, supra, the Commonwealth Court considered whether an entity which provided water service to its own apartments and to an Association, comprised of 19 to 25 property owners, was a public utility.  Warwick had argued that service to its own tenants and to an Association was service to a limited and defined group.  However, the Court held that Warwick did not have a special relationship or control over who would be the Association members (i.e., property owners), unlike Drexelbrook, wherein a landlord provided service only to tenants.  The Court considered that the Association members were billed and paid for service individually, and could sell or lease their property without regard to Warwick.  Thus, the Court concluded that Warwick’s service to the 19-25 individual property owners in the Association constituted service to the public, and that Warwick was required to obtain a certificate of public convenience.


Similarly, in Re Megargel’s Golf, Inc. (Megargel’s), 59 PA PUC 517 (1985), a case cited in the Implementation Order, the Commission considered whether a realty company which changed from providing water service to its own rented properties to providing service to sold properties became a public utility.  The Commission concluded that, unlike Drexelbrook, the company in Megargel’s did not own the homes or even the land on which the homes were situated and therefore lost control over who would become its customers.  Moreover, the company in Megargel’s had agreed to provide water service to new homes built in the development on an “as needed” basis.  The Commission held that the term “defined, privileged and limited” group did not mean “limited to the residents of a particular development” but connoted a situation “where the purveyor of water service has control over the persons selected to be provided water service.”  Since the company sold the homes to private individuals, it lost its private status and became a public water system.



Also, in Petition of NWL Co. for a Declaratory Order (NWL), 1998 Pa. PUC LEXIS 188, the Commission considered whether a water purveyor would become a public utility by providing service to condominiums that it owned, and to forty condominiums and six separate villas that it did not own.  The Commission held that, based on Drexelbrook, the test for public utility service is whether anyone outside of a special class, which the service provider has the ability to control, would be privileged to demand service.  Since NWL would not be able to select the property owners which would become its customers, its service would be to and for the public. 


Recently, in Pilot Travel, supra, the Commission again addressed the public utility service issue.  It held that an important consideration, in determining that service is private in nature, is the ability to select and control who will be served through contractual arrangements or otherwise.  In Pilot Travel,
 the Commission held that service to only two customers through contractual arrangements between the sewer service provider and the end-users was not public utility service.  The Policy Statement reflects this holding in criterion #3.


The instant case involves definite extraterritorial service by the Township to eight (8) individual customers (two on the Interconnected System and six on the Eagleview System), with the Township’s anticipation that service would be extended to an additional six (6) customers from the Eagleview Center, for a total of fourteen (14) extraterritorial customers.  However, the Township has committed to serving all additional customers from the Eagleview Center.  There were originally twelve outside “legacy properties” in the Eagleview Center that the Township will serve in the future, and six have been developed at this point.  It is unclear whether the six remaining legacy properties
 might be further subdivided by subsequent owners, but at this point, there will be at least six additional customers.  The question is whether service to these current and future extraterritorial customers constitutes service to a “defined, privileged and limited” group restricted by contractual arrangement.


As noted in the previous case discussion, the crucial inquiry is whether the Township has maintained sufficient control over the entities selected to be provided water service.  Shryock argued that the Township has not maintained control in that it is obligated to provide sewer services to whomever purchases the undeveloped lots in the Eagleview Center.  Indeed, as noted by Shryock, it does not yet know the names of the future owners, but will eventually provide service to them, to the extent of its treatment plant capacity.  Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7b); Shryock Record, Exhibit B (Township Answer to Set II, Interrogatory 28(f), 34);
 Shryock Memorandum I, p. 21.


The Township argued that it was not providing extraterritorial public utility service because its service was only being provided to isolated customers based upon their specific and unique circumstances.  The two outside customers on the Interconnected System were being provided service only as a result of the agreement between the Authority and DER, to provide sanitary sewer service to the State Park, and the right-of-way agreement between the Authority and Shryock’s predecessor.  The outside customers on the Eagleview System were being served only as a result of the Expansion Agreement, entered into with Hankin, to provide for additional treatment capacity for the Township residents.  The Township contended that it does not solicit outside customers
 and it does not hold itself out as a public sewer provider in those areas.  It passed an ordinance prohibiting the connection of additional outside customers to the Interconnected System and agreed not to serve additional customers in Upper Uwchlan Township through the Eagleview System, after the “legacy properties” previously referenced have been developed.  Township Memorandum, pp. 15-26.


In support of its argument that it is not providing public utility service due to isolated and special circumstances, the Township cited two Commission cases:  City of Allentown, supra, and Petition of New Albany Borough for a Declaratory Order That its Provision of Water Service to an Isolated Group of Customers does not Constitute the Provision of Public Utility Service under 66 Pa. C.S. §102 (New Albany), 2000 Pa. PUC LEXIS 34.  Township Memorandum, p. 16. 



In City of Allentown, discussed previously, the Commission determined that the City’s outside service was not service to the public or a limited portion therefore, but was service to particular individuals under specific and unique circumstances.  However, the special circumstances in City of Allentown were that the few outside customers either connected to City mains located at the boundary of the municipality, to avoid facilities duplication, or connected to City mains due to special grade and elevation problems.  The outside customers were actually served and billed by their own municipalities and were regarded as customers therein.  See also, Shryock Memorandum I, p. 25.  In contrast, in the instant case, the Township maintains a direct retail customer relationship with its outside customers.  It bills these customers directly, collects payment, directly responds to service calls, answers billing and service questions, and operates and maintains outside facilities.  Under these circumstances, it cannot reasonably be contended that the Township’s situation is analogous to City of Allentown.


In New Albany, a Borough had historically provided service to a handful of extraterritorial customers, under a certificate of public convenience, and had sought a Commission declaration that service limited to six (6) outside customers, with no additional outside customers, would not constitute public utility service.  The Commission ruled that, under the unique and special circumstances therein, the provision of such limited service would not constitute service to the public.  However, in that case, the Borough’s outside customers had been added to the system thirty-seven (37) or more years ago, due to lack of service alternatives.  The Borough agreed to continue service to these six customers only, at the rates for inside customers.  In the instant case, the Township has added outside customers very recently, and is still adding outside customers as the Eagleview Center is developed.  While the Township contended that it was not soliciting outside customers, I note that in an interrogatory response, the Township reserved its options if future “specific and unique circumstances” justified additional outside service.  That interrogatory response, found in Shryock’s Record, Exhibit B (Township Answer to Set II, Interrogatory 23(b)) is as follows:


Set II, No. 23

b.
Describe the principles or characteristics that the Township would use in evaluating whether “specific and unique circumstances” justify an extension of service to customers outside its corporate limits.

To date, the Township has only found three situations so “specific and unique” as to warrant extending sewer service beyond the Township’s municipal boundaries.  Those three situations are described in the Township’s answer to Interrogatory 7b. of Set I.[
]  Nevertheless, the Township reserves the right to consider every situation based on its own specific set of facts, consistent with state law and Township ordinances.


Based upon the foregoing admitted facts, the Township’s agreement to serve all existing and new, unknown property owners in the Eagleview Center, and the following discussion, I do not find that the Township has sufficiently restricted its “outside” service to a “defined, privileged and limited” group.  In addition, I have discussed previously why the “special and unique circumstances” in City of Allentown and New Albany are not applicable herein.


In Megargel’s, supra, the Commission ruled that service to a residential development did not quality as a “defined, privileged and limited” group because the individual property owners were free to sell their property and the utility therefore did not have control over who would be the customers.  See also, Warwick, supra.  Similarly, the Township herein does not own the Eagleview Corporate Center property or the commercial establishments therein, nor does it have a contractual relationship with either present or future individual property owners or customers in the Eagleview Center (which is analogous to Megargel’s).  Thus, the Township does not have the control over these customers as was found to be necessary for private utility service.  The Expansion Agreement is a contract with the developer Hankin, not the individual customers.  The Township is clearly holding itself out as engaged in supplying sewer service to the public or to a limited portion of it, as contradistinguished from holding itself out as only ready to serve particular individuals.  Borough of Ambridge, supra; see also, Borough of Ridgway v. Pa. P.U.C. (Ridgway), 480 A.2d 1253, 1258 (1984).  Indeed, the Township does not know the identity of its future Eagleview Center customers, but had admitted that it will serve them.  While the Eagleview Center customers would likely be small in number, they comprise a limited portion of the public, and extraterritorial service to them would be public utility service.


On the other hand, I believe that the Township would have had a stronger argument that it was serving only a “defined, privileged and limited group” based upon a contract with its customers, if its extraterritorial service had been limited to the two customers on the Interconnected System.  The undisputed facts indicate that there is a service contract with respect to each of these two customers.  Township Answer, Exhibit A; Township Record, pp. 208-220.  Also, the Township has agreed, by ordinance, not to serve additional customers from that system.  However, the admitted facts establish that the Township did to not limit its extraterritorial service to the Interconnected System customers, but unilaterally
 extended its service from the Eagleview System beyond its borders.  As argued by Shryock, once a municipality unilaterally extends its service beyond its borders without application to the Commission for a certificate of public convenience delineating its service territory, then as each new proposed extension is presented, the Commission has jurisdiction to determine whether reasonable extensions of the extraterritorial service should be ordered.  City of Erie, supra.


For the above reasons, I conclude that there is no genuine issue of material fact concerning whether the extraterritorial service is provided to a single customer or to a defined, privileged and limited group wherein the provider reserves its right to select its customers by contract.  Thus, the Township’s extraterritorial service does not satisfy the Commission’s third and final criterion in the Policy Statement concerning non-public utility service.


d.
Conclusion


As stated earlier, the standards for granting summary judgment require that all well-pleaded facts in the non-movant’s pleadings be accepted as true and that the non-moving party receive the benefit of all reasonable inferences.  Wright, supra.  In addition, the moving party has the burden of proving the absence of a genuine factual issue.  Campbell, supra. 



In the instant case, I find, as noted above, that the Township has admitted in its pleadings or discovery responses to material facts which establish its public utility status as a matter of law.  Complainant has met its burden in this regard.  Accordingly, I find that there are no genuine issues of material fact to establish, as a matter of law, that the Township is providing extraterritorial public utility service.  I have therefore determined that Shryock is entitled to partial summary judgment on this issue (Count I of the Complaint), and to that extent, its motion for partial summary judgment will be granted.

2.
Is Shryock entitled to partial summary judgment on the issue of whether the Township is required to make reasonable extensions of service to other extraterritorial customers?


Shryock contended that it was also entitled to partial summary judgment concerning whether the Township, due to its unilateral extension of public utility service beyond its borders, was required to make reasonable extensions of sewer services to other customers outside of the Township.  See, Shryock Motion ¶¶31-38.  In support of its position, Shryock cited to City of Erie, supra.


The Township responded by contending that Shryock’s requested partial summary judgment was based upon Count II of its Complaint, which was a request for a declaratory order.  It argued that Count II of Shryock’s Complaint added nothing to Count I, which seeks a declaratory order that the Township is a de facto public utility, and therefore does not meet the declaratory order criteria of terminating a controversy or removing uncertainty.  66 Pa. C.S. §331(f).  It further contended that the instant case does not involve the reasonableness of a refusal to extend service, as was addressed in City of Erie, but instead involves the reasonableness of a failure to provide service, since Shryock is already of customer and was denied additional service.  It argued that on these facts, Shryock was merely requesting an advisory opinion.  Moreover, the Township contended that it was not providing extraterritorial public utility service, and therefore the requirement to reasonably extend service does not apply to it.  Township Memorandum, pp. 26-27.


I have addressed this issue in the previous section and find it to be included in my ruling that the Township is unilaterally providing extraterritorial public utility service without a certificate of public convenience.  Once a municipality is found to have unilaterally extended public utility service beyond its borders, it may be required by the Commission to provide further reasonable service extensions.  City of Erie, supra.  The issue of whether a denial of service or refusal to further extend service was reasonable can be addressed when the issue of reasonableness of public utility service, under Section 1501 of the Code, 66 Pa. C.S. §1501, is considered.


3.
Is Shryock entitled to partial summary judgment on the issue of whether the Township’s provision of extraterritorial service to some customers and not to other customers is discriminatory?



Shryock also moved for partial summary judgment on the issue of whether the Township’s provision of service to some extraterritorial customers, but not to Shryock and others, constituted unreasonable discrimination, in violation of Section 1502 of the Code, 66 Pa. C.S. §1502.  Shryock presented its argument in terms of discrimination on the basis of customer classes, and contended that the Township was favoring commercial/industrial extraterritorial customers over residential customers.  Shryock Memorandum I, pp. 28-30.


The Township pointed out that Shryock had not asserted unreasonable discrimination in its Complaint and had provided no authority for the granting of summary judgment on a claim that was not included in the Complaint.  It further contended that Section 1502 of the Code, 66 Pa. C.S. §1502, did not apply to the Township because it was not a de facto public utility.  In addition, the Township argued that Shryock’s contention of unreasonable discrimination based upon customer class made no sense because Shryock was not a residential customer.  Finally, the Township asserted that even if Section 1502 of the Code did apply, its denial of service to Shryock was reasonable because the Township lacked sewage treatment capacity, except for treatment of wastewater from the State Park and the Shryock paper mill allocation of 1,000 gpd.  Township Memorandum, pp. 31-33.  



In response to the Township, Shryock argued that a violation of Section 1502 of the Code is included implicitly within its Complaint allegation that the Township had refused to make a reasonable extension of service, under Section 1501 of the Code.  According to Shryock, the Courts have recognized discrimination in service as part of the Section 1501 analysis when deciding cases involving alleged extraterritorial service (citing to Ridgway, supra; Berkley, supra).  Shryock Memorandum II, pp. 31-34.


I agree with Shryock that a violation of Section 1502 of the Code would also violate the standard of reasonableness required by Section 1501 of the Code.  However, similar to my prior ruling concerning service extensions, I conclude that the discrimination in service issue should be addressed whenever the reasonableness of the Township’s public utility service to Shryock is considered herein.  
D.
The Township’s Cross Motion For Summary Judgment


As indicated earlier, the Township also filed a cross motion for summary judgment on all counts of the Shryock Complaint.  I will address each count separately, in light of my ruling that the Township is unilaterally providing uncertificated, extraterritorial public utility service in Upper Uwchlan Township.


1.
Count I of the Complaint:  Shryock’s Request for a Declaratory Order that the Township is a “Public Utility”


The Township filed for summary judgment on this Count, based upon arguments that have previously been discussed herein.  Township Cross Motion, pp. 16-19.  Since I have found that Shryock’s Motion for Partial Summary Judgment should be granted on the issue of uncertificated extraterritorial public utility service, the Township’s motion for summary judgment on Count I will be denied.


2.
Count II of the Complaint:  Shryock’s Request for a Declaratory Order that the Township is Subject to the Requirement of Reasonably Extending Public Utility Services


The Township requested that it be granted summary judgment on Count II because it is not a proper subject for a declaratory order.  Township Cross Motion, pp. 19-20.  I have previously ruled on this matter, supra, in that I concluded that the Count II declaration request was included within the Count I declaration.  I have ruled that partial summary judgment should be granted as to extraterritorial public utility service, and that the reasonableness of service denial will be addressed whenever the reasonableness of the Township’s public utility service is considered.  Therefore, the Township’s motion for summary judgment on Count II will be denied.

3.
Count III of the Complaint:  Shryock’s Request for an Order Requiring the Township to Make a Reasonable Extension of Sewer Service to Shryock Property



The Township requested that it be granted summary judgment as to the reasonableness of its denial of service to Shryock.  Township Cross Motion, pp. 20-21.  It contended that its denial of Shryock’s application for service to the Upper Uwchlan Township portion of the property from the Interconnected System was reasonable because the DARA Agreement does not allow wastewater from Upper Uwchlan Township to be treated at the Center (except for treatment of wastewater from the State Park and the Shryock paper mill allocation of 1,000 gpd).  It contended that Shryock raised no genuine issue of material fact to dispute this.  Township Memorandum, pp. 31-33; Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 3(b)); Exhibits 3.9 and 3.10; Township Record, pp. 104-105 (Section 6.13).  It further contended that Shryock’s projected service needs were highly speculative.  Township Memorandum, p. 12. 


Shryock disputed the Township’s interpretation of the DARA Agreement and disagreed with its claim that Shryock had failed to raise a genuine issue of material fact.  It claimed that the DARA Agreement allowed for factual circumstances under which additional wastewater from Upper Uwchlan Township could be treated at the Center.  It contended that any attempt to preclude future extraterritorial service through ordinances would be null and void as contrary to the Public Utility Code, since the Commission has exclusive jurisdiction over the municipality’s extraterritorial service (citing to Municipal Authority of Blythe Township v. Pa. P.U.C., 185 A.2d 628 (Pa. Super. Ct. 1962)).  Indeed, it noted that the DARA agreement specifically acknowledged that DARA could be ordered to treat additional sewage from Upper Uwchlan Township by a court of competent jurisdiction or governmental agency.  DARA Agreement, Section 6.16 (Township Record, p. 106).  It also disputed any contention that that the Center did not have sufficient capacity to treat Shryock’s projected requirements or that Shryock did not need the requested service.  Shryock Reply, pp. 25-26; Shryock Memorandum II, pp. 24-28.


As stated earlier, the standards for granting summary judgment require that all well-pleaded facts in the non-movant’s pleadings be accepted as true and that the non-moving party receive the benefit of all reasonable inferences.  Wright, supra.  In addition, the moving party has the burden of proving the absence of a genuine factual issue.  Campbell, supra.  Shryock did not move for partial summary judgment on this issue as it averred the existence of a genuine factual dispute.  I agree.  As noted above, there remain genuine issues of material fact, and the Township’s motion for summary judgment on Count III will therefore be denied.

4.
Count IV of the Complaint:  Shryock’s Request for a Declaratory Order that the Township Must Obtain a Certificate of Public Convenience and File Rates



The Township requested that summary judgment be granted as to Count IV of the Shryock Complaint, because it contended that it is not providing extraterritorial public utility service.  Township Cross Motion, p. 21.  Since I have concluded that the Township is providing extraterritorial public utility service, the Township’s request for summary judgment on Count IV will be denied.



Shryock contended that the presiding officer and the Commission could issue an Order requiring the Township to file an application for a certificate of public convenience and file rates, even though Shryock did not formally move for summary judgment on this issue (citing to Berkley, supra, wherein the Commission sua sponte ordered the Borough to apply for certificate of public convenience).  Shryock Memorandum II, p. 29. 


In this case, it is undisputed that the Township has not applied for or received a certificate of public convenience concerning its extraterritorial service or its operation of extraterritorial facilities.  66 Pa. C.S. §1102(a)(5).  Accordingly, I will direct, as part of this Initial Decision subject to exceptions, that the Township file an application with the Commission for a certificate of public convenience to operate its sewer system beyond its corporate limits in a proposed territory that shall include at least the extraterritorial area that it currently serves.  The application must comply with 52 Pa. Code §3.501, and include a proposed initial tariff which sets forth the rates being charged.

5.
Count V of the Complaint:  Shryock’s Request for an Order Requiring the Township to Refund Illegally Collected Rates



The Township requested that summary judgment be granted as to Count V of the Shryock Complaint, because it contended that it is not providing extraterritorial public utility service.  Township Cross Motion, pp. 21-22.  Since I have concluded that the Township is providing extraterritorial public utility service, the Township’s request for summary judgment on Count V will be denied.  This issue may be considered in future proceedings herein on remaining issues.
IV.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this Complaint.  66 Pa. C.S. §§102, 501, 701, 1102 (a)(5), 1501.



2.
The Commission is authorized to issue declaratory orders in order to terminate controversy or remove uncertainty, and issuance of a declaratory order is appropriate to remove uncertainty about jurisdictional status.  66 Pa. C.S.§331(f); Petition of New Albany Borough for a Declaratory Order That its Provision of Water Service to an Isolated Group of Customers does not Constitute the Provision of Public Utility Service under 66 Pa. C.S. §102; 2000 Pa. PUC LEXIS 34. 



3.
The motion for summary judgment, in whole or in part, may be granted if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law as to the issues for which summary judgment is sought.  52 Pa. Code §5.102(d).



4.
In determining the absence of a genuine issue of fact, the evidence must be viewed in the light most favorable to the non-moving party and any doubt must be resolved against the entry of judgment.  The courts will accept as true all well-pleaded facts in the non-movant’s pleadings and give the non-moving party the benefit of all reasonable inferences.  Wright v. North American Life Assurance Co., 372 Pa. Super. Ct. 272 (1988); Bobb v. Kraybill, 354 Pa. Super. Ct. 361 (1986); see also, South River Power Partners, L.P. v. West Penn Power Co., 86 Pa PUC 477, 483 (1986).


5.
The moving party has the burden of proving the absence of a genuine factual issue.  Campbell v. Eitak, Inc., 2006 Pa. Super. Ct. 26, 893 A.2d 749 (2006).



6.
The definition of “public utility,” in the Public Utility Code, includes the ownership or operation of equipment or facilities for “sewage collection, treatment, or disposal for the public for compensation.”  66 Pa. C.S. §102.



7.
The Township is a municipal corporation, as defined in 66 Pa. C.S. §102.



8.
Commission jurisdiction over sewage collection, treatment or disposal to the public for compensation, provided by a municipal corporation, is limited to such service which is furnished or rendered beyond the corporate limits of the municipal corporation.  Any such service shall be subject to regulation and control by the Commission as to service and extensions, with the same force and in like manner as if such service was rendered by a public utility.  66 Pa. C.S. §1501.



9.
Municipal corporations that operate plant, equipment, or other facilities for the rendering or furnishing to the public of any public utility service beyond their corporate limits must apply for obtain a certificate of public convenience, evidencing Commission approval of such service.  66 Pa. C.S. §1102(a)(5).



10.
The Township actually controls the operation of the Interconnected System, which provides sewer service to two customers in neighboring Upper Uwchlan Township, even though the facilities are owned by the Authority.  Accordingly, the Commission has jurisdiction over any extraterritorial public utility service.  East Hempfield Township v. Lancaster, 441 Pa. 406, 273 A.2d 333 (1971).


11.
Where a motion for summary judgment has been supported with depositions, answers to interrogatories, or affidavits, the non-moving party may not rest on mere allegations or denials in its pleadings.  Morello Construction Co. v. Bridgeport Federal Savings & Loan Association, 280 Pa. Super. Ct. 329 (1980).



12.
Agency is the relationship which results from the manifestation of consent of one person (the principal) to another (the agent) that the agent shall act on the principal’s behalf and subject to the principal’s control, and the agent’s consent to so act.  Smalich v. Westfall, 440 Pa. 409, 269 A.2d 476 (1970).


13.
Under principles of statutory construction, sentences must be construed so as to give effect to every word, if possible.  1 Pa. C.S. §1921; Habecker v. Nationwide Insurance Company, 445 A.2d 1222, 299 Pa. Super. Ct. 463 (1982).


14.
A DEP or DER designation is not binding upon the Commission as to what constitutes public utility service, as the Commission has exclusive jurisdiction to make this determination.  Pilot Travel Centers, LLC v. Jai-Mai, Inc., Docket No. C-20031054, Opinion and Order entered November 30, 2006. 



15.
The point of service cases do not preclude a finding of extraterritorial service where a municipality operates extraterritorial facilities, and where the extraterritorial customers do not own property within the municipality at which the service can be delivered.  Lukens Steel Company v. Pa. P.U.C., 499 A.2d 113 (Pa. Cmwlth. 1985). 



16.
The direct billing, collection and retention of payments from extraterritorial customers by municipalities are indicative of extraterritorial public utility service.  Brown v. Borough of Port Allegany, Docket No. C-00946431, Final Order adopting ALJ Initial Decision entered March 20, 1996.



17.
There is no genuine issue of material fact that the Township is operating extraterritorial public utility facilities for compensation in Upper Uwchlan Township to two (2) customers from the Interconnected System and to six (6) customers, with more to be added, on the Eagleview System.  52 Pa. Code §5.102(d).



18.
The presiding officer is authorized to take official notice of facts not appearing in the evidence of record, if the parties are given notice and an opportunity to respond.  52 Pa. Code §5.408.



19.
The Commission’s published guidelines at 52 Pa. Code §69.1401 (Policy Statement), issued in the Implementation of Alternative Energy Portfolio Standards Act of 2004, Docket No. M-000051865, concerning the criteria which, if satisfied, would be indicative of non-public utility status, are as follows:  (1) the service being provided by the utility project is merely incidental to nonutility business with the customers which creates a nexus between the provider and customer; (2) the facility is designed and constructed only to serve a specific group of individuals or entities, and others cannot feasibly be served without a significant revision to the project; and (3) the service is to a single customer or to a defined, privileged and limited group when the provider reserves its right to select its customers by contractual arrangement so that no one among the public, outside of the selected group, is privileged to demand service, and resale of the service is prohibited.



20.
The Policy Statement is applicable to all utility projects or services, and will be followed in all Commission proceedings in which jurisdictional status is at issue.  52 Pa. Code §69.1401(a)



21.
The extraterritorial service provided by the Township is not incidental to the primary nonutility business relationship, as was found in Drexelbrook Associates v. Pa. P.U.C., 418 Pa. 430, 212 A. 2d 237 (1965) or Society Hill Carriage v. Pa. P.U.C., 581 A.2d 702 (Pa. Cmwlth. 1990).



22.
The extraterritorial facilities were not designed or constructed only to serve a specific group of individuals or entities, as was the case in Borough of Ambridge v. Public Service Commission, 108 Pa. Superior Ct. 298, 165 A. 47 (1933).



23.
The phrase “defined, privileged and limited group” connotes a situation where the service provider has control over the persons selected to be provided utility service, as in Drexelbrook Associates v. Pa. P.U.C., 418 Pa. 430, 212 A. 2d 237 (1965) (landlord/tenant relationship).  This phrase does not mean “limited to one housing development” or, as in the instant case, limited to a four hundred and thirty-five (435) tract of land (Eagleview Corporate Center) which is being commercially developed and sold as individual properties.  Re Megargel’s Golf, Inc., 59 PA PUC 517 (1985).


24.
A public utility may have only a few customers and it is not the number of users which is controlling, so long as more than one customer is served.  Waltman et al. v. Pa. P.U.C., 142 Pa. Commw. 44, 596 A.2d 1221 (1991); UGI Utilities, Inc. v. Pa. P.U.C., 684 A.2d 225 (Pa. Cmwlth. 1996); Bethlehem Steel Corporation v. Pa. P.U.C. (Bessie 8), 552 Pa. 134, 713 A.2d 1110 (1998).


25.
The extraterritorial service provided by the Township does not meet any of the three criteria for nonutility service set forth in the Policy Statement at 52 Pa. Code §69.1401.



26.
There is no genuine issue of material fact that the extraterritorial service provided by the Township is provided to the public for compensation and therefore, the Township is rendering extraterritorial public utility service subject to the Commission’s jurisdiction.  66 Pa. C.S. §§102, 1501.



27.
The Township must file for a certificate of public convenience, authorizing it to operate extraterritorial facilities for the rendering or furnishing to the public of sewer services beyond its corporate limits.  66 Pa. C.S. §1102(a)(5).



28.
Once a municipality unilaterally extends service beyond its borders without application to the Commission for a certificate of public convenience delineating its service territory, then as each new proposed extension is presented, the Commission has jurisdiction to determine whether reasonable extensions of the extraterritorial service should be ordered.  City of Erie v. Pa. P.U.C., 60 Pa. Commw. 102, 430 A.2d 1037 (1981).



29.
The Complainant has established that summary judgment is properly granted on the issue of the Township’s uncertificated extraterritorial public utility service, and that a declaratory order should be issued declaring that the Township’s extraterritorial sewer service for compensation is public utility service subject to the Commission’s jurisdiction.  66 Pa. C.S. §§331(f), 102, 1102(a)(5), 1501



30.
The Complainant’s request for summary judgment on the issue of whether the Township is required to make reasonable extensions of service to other extraterritorial customers is included within the first summary judgment ruling concerning uncertificated, extraterritorial public utility service.  City of Erie v. Pa. P.U.C., 60 Pa. Commw. 102, 430 A.2d 1037 (1981).  Therefore, this summary judgment request is unnecessary and will be denied.



31.
A violation of 66 Pa. C.S. §1502, concerning unreasonable service discrimination, would also constitute a violation of 66 Pa. C.S. §1501, concerning unreasonable public utility service.  Berkley v. Borough of Berlin, 96 PA PUC 351 (2001).



32.
The Complainant’s request for summary judgment as to discriminatory treatment should be not be granted at this time but should be considered in future proceedings herein, whenever the reasonableness of the Township’s refusal to serve Shryock is considered.  


33.
The Township’s cross motion for summary judgment on the issue of its public utility status (Count I of the Complaint) should be denied as a matter of law, as the Township is providing extraterritorial public utility service.  66 Pa. C.S. §§102, 1501.



34.
The Township’s cross motion for summary judgment on the issue of reasonable extensions of public utility service (Count II of the Complaint) should be denied as a matter of law, as the Township is providing extraterritorial public utility service, and the reasonableness of service denial to Shryock will be considered in future proceedings herein.  66 Pa. C.S. §§102, 1501, 1502.



35.
The Township’s cross motion for summary judgment on the issue of whether an extension to Shryock is reasonable (Count III of the Complaint) should be denied as there are genuine issues of material fact, and these matters will be addressed in future proceedings herein.  52 Pa. Code §5.102(d).



36.
The Township’s cross motion for summary judgment on the issue of whether it must obtain a certificate of public convenience and file rates (Count IV of the Complaint) should be denied as a matter of law, as the Township is providing extraterritorial public utility service.  66 Pa. C.S. §§102, 1501.



37.
The Township’s cross motion for summary judgment on the issue of whether it must refund illegally collected rates (Count V of the Complaint) should be denied as a matter of law, as the Township is providing extraterritorial public utility service.  66 Pa. C.S. §§102, 1501.
V.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That Shryock Brothers, Inc.’s Motion for Partial Summary Judgment is granted, in part, as set forth below.



2.
That Uwchlan Township is hereby declared to be providing extraterritorial public utility service to the public for compensation in Upper Uwchlan Township, and is providing that service without a certificate of public convenience.


3.
That Uwchlan Township shall, within sixty (60) days of the entry of a Final Order on this matter, file with the Secretary of the Pennsylvania Public Utility Commission an application for a certificate of public convenience, in compliance with 52 Pa. Code §3.501, to operate its sewer system beyond its corporate limits in a proposed territory that shall include at least the extraterritorial area that it currently serves.



4.
That Shryock Brothers, Inc’s Motion for Partial Summary Judgment is in all other respects denied.


5.
That Uwchlan Township’s Cross Motion for Summary Judgment is hereby denied.
6.
That a hearing will be scheduled on outstanding issues.

Date:
April 27, 2007




_______________________________








Kandace F. Melillo








Administrative Law Judge
	� 	See, Application of Eagleview Enterprises, Inc. d/b/a Eagleview Environmental for a Certificate of Public Convenience Authorizing It To Commence Wastewater Service in Portions of Upper Uwchlan and Uwchlan Township, Chester County, Pennsylvania, Docket No. A-230109, filed on December 11, 2006.


	�	Shryock referred to its Appendix of Exhibits (A-D) as if it were part of its Partial Summary Judgment Motion.  The Township, on the other hand, referred to the Appendix as “Shryock’s Record.”  The Township referred to its own 257-page compilation of exhibits as a “Record in Support” of its Cross Motion.  For consistency and clarity, I will be referring to Complainant’s Appendix of Exhibits as the “Shryock Record” and the Township’s compilation as the “Township Record.”  In addition, Shryock’s Record, Exhibit A (5.4) contains a list of customers served outside the Township through the Interconnected and Eagleview Systems, which is marked “proprietary.”  I will only be referring to this exhibit in general terms so as not to require preparation of a “proprietary” Initial Decision. 


	�	The Township filed a Cross Motion as part of its Answer to Shryock’s Motion.  This creates confusion and therefore, I will refer to the two matters separately, for purposes of this Initial Decision. 


	�	In this Initial Decision, references to the Answer to Shryock Motion, will be to the Corrected Answer of Uwchlan Township to the Complainant’s Motion for Partial Summary Judgment, filed on April 13, 2007.  The corrected Answer was filed to provide for proper paragraph numbering, as the numbered paragraphs in the original Answer did not always correspond to the numbered paragraphs in the Shryock Motion, to which the Township was responding. 


	�	I agree with the parties’ approach, which is to request a ruling on jurisdiction prior to the holding of hearings, and thus obviate unnecessary hearing time.  


	�	Service which is rendered outside a municipality’s political boundaries; i.e., corporate limits, is termed extraterritorial service.  City of Erie v. Pa. P.U.C. (City of Erie), 60 Pa. Commw. Ct. 102, 430 A.2d 1037 (1981).


	�	Certain historical and other background information, which is not in dispute, has been provided previously in the Findings of Fact. 


	�	See, Township Record, pp. 226-246. 


	�	After the Township had preliminarily decided not to accept dedication of the Eagleview Plant, Eagleview Environmental, an affiliate of Hankin, filed the EE Application with the Commission at Docket No. A-230109, seeking to obtain a certificate of public convenience utilizing the same treatment plant (Eagleview Plant) as the one which serves the Eagleview Corporate Center.  DEP protested the EE Application and indicated at the Prehearing Conference in that case that the Township’s Official Act 537 Plan did not provide for private ownership and operation of the system.  Official Notice #4.


	� 	Under principles of statutory construction, sentences must be construed so as to give effect to every word, if possible.  1 Pa. C.S. §1921; Habecker v. Nationwide Insurance Company, 445 A.2d 1222, 299 Pa. Super. Ct. 463 (1982).


	�	However, the Commission recently ruled in Pilot Travel Centers, LLC v Jai-Mai, Inc. (Pilot Travel), Docket No. C-20031054, Opinion and Order entered November 30, 2006, p. 13, that a DEP or DER designation is not binding upon the Commission as to what constitutes public utility service, as the Commission has exclusive jurisdiction to make this determination.


	�	The DEP Order did not involve the Township’s sewer service through the Interconnected System, but only Township service through the Eagleview System.  Official Notice #3. 


	�	Contrary to the Township’s view that the Commission’s Policy Statement is not relevant to this case (Township Memorandum, p. 19), I found it to provide a sound legal framework for analyzing the circumstances under which a service would not be considered to be extraterritorial public utility service.  In addition, the Policy Statement at 52 Pa. Code §69.1401(a) states that it is applicable to all utility projects or services, including alternative energy systems.  As stated in the Implementation Order, the legal basis for the guidance provided in the Policy Statement is settled case law on the jurisdictional status of different types of utility service providers, and accordingly, will be followed in all Commission proceedings in which jurisdictional status is at issue.


	�	Indeed, as indicated herein, others are planned to be served by the Township as the Eagleview Corporate Center properties continue to be developed. 


	�	This case is currently on appeal in Commonwealth Court. 


	�	Hankin has received final subdivision and land development approval for Lots 10 and 11 of the Eagleview Corporate Center, which are proposed to include three (3) office buildings, a parking facility, and a municipal park, all situated outside the Township’s borders.  Shryock Record, Exhibit D; Shryock Motion ¶36(a) and Answer to Shryock Motion ¶36(a).


	�	Shryock noted that, as indicated in the Township’s Answer to Set II, No. 28(f), all of the Township’s remaining capacity has been allocated to the as yet undeveloped extraterritorial lots in the Eagleview Corporate Center.  Shryock Record, Exhibit B (Township Answer to Set II, Interrogatory 28 (f)).


	�	I note, however, that in Dunmire Gas Company v. Pa. P.U.C., 50 Pa. Commw. 600, 413 A.2d 473 (1980), the Court found a company which served approximately 45 residential customers to be a public utility, even though it had never solicited customers.


	�	These three situations are the extensions to the State Park, the Shryock property (limited to 1,000 gpd), and the Eagleview Corporate Center in Upper Uwchlan Township.  See, Shryock Record, Exhibit A (Township Answer to Set I, Interrogatory 7(b)).   


	�	A unilateral extension is one in which the municipality voluntarily extends its service beyond its corporate limits, as contradistinguished from having been ordered to extend service by a court or regulatory agency.  See, City of Erie, supra. 
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