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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 17, 2007, John Spiesberger (Mr. Spiesberger or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania, Inc. (Verizon or respondent) alleging problems with the REACT service provided to his home office.
  In his Prayer for Relief, complainant requested that the Commission direct Verizon to “fix” the REACT service by employing an “expert REACT technician” to make speedy diagnosis and repair when needed and by using automatic monitoring.  In the alternative, he requested that Verizon provide $2,320.00 to his company, Scientific Innovations, Inc. (Scientific Innovations), to install an alternative monitoring system that uses the internet to communicate between his house and his alarm company, Electronic Security Corp. of America (Electronic Security).  Attached to the Complaint were a detailed log containing the complainant’s REACT problems and a letter from Electronic Security indicating that it will install the alternative monitoring system for $2,320.00, with a recurring monthly charge of $90.00.


On February 8, 2007, respondent Verizon filed its Answer and New Matter (Answer), denying the material averments of the Complaint, and explaining that while it provides telephone service to Mr. Spiesberger, the REACT service is provided to his alarm company, Electronic Security.  



Also, on February 13, 2007, respondent separately filed a Preliminary Objection, stating that the Complaint must be dismissed as Mr. Spiesberger lacks standing to bring the instant Complaint, since it is his alarm company that is the purchaser of the REACT service.



Complainant responded to the Preliminary Objections on February 20, 2007.


By Hearing Notice dated February 21, 2007, a telephonic hearing was scheduled for April 5, 2007 and the matter was assigned to Administrative Law Judge Angela T. Jones.  On March 6, 2007, she issued a Prehearing Order which directed the parties to comply with various procedural requirements.



On March 8, 2007, Verizon filed a Motion for Continuance, requesting that the April 5, 2007 hearing be continued as the result of the pending Preliminary Objections.


By Order Sustaining Preliminary Objection and Granting Continuance dated March 14, 2007, ALJ Jones granted the request for continuance.



By Judge Change and Hearing Cancellation/Reschedule Notice dated March 20, 2007 the matter was transferred to me and a telephonic hearing was scheduled for June 26, 2007.



By Order Vacating Prior Order in Part dated March 22, 2007, I vacated the portion of the March 14, 2007 Order addressed to the Preliminary Objection and continued the June 26, 2007 telephonic hearing until further notice.



By Order Regarding Official or Judicial Notice dated March 26, 2007, I informed the parties that I intended to take official or judicial notice, pursuant to 52 Pa. Code §5.408, of the REACT Alarm Transport Service informational tariff attached to the Answer filed by respondent Verizon.
  No party objected.


As explained in more detail below, Verizon’s Preliminary Objection is sustained and the Complaint must be dismissed.  Not only is neither Mr. Spiesberger nor his company the subscriber of the REACT service, the Commission has no jurisdiction to hear this type of claim regarding an unregulated competitive service.

FINDINGS OF FACT


1.
The complainant in this proceeding is John Spiesberger, whose address is listed in the Complaint as 6 Derring Dale Road, Wayne, PA 19087.



2.
The respondent in this proceeding is Verizon Pennsylvania, Inc.



3.
Verizon provides REACT Alarm Transport Service to alarm companies as a competitive service.  Informational Tariff Pa. P.U.C. No. 500 Section 7A, Original Sheet 1(A)(1).



4.
The subscriber of the REACT service is Mr. Spiesberger’s alarm company, Electronic Security Corp. of America.  Tariff; Complaint.



5.
Mr. Spiesberger (or his company, Scientific Innovations, Inc.) is not the subscriber of the service, but the “subscriber’s client” as that term is used throughout the tariff.  Tariff; Complainant’s Response; Attachment to Complaint.
DISCUSSION



This decision grants the Preliminary Objection filed by respondent Verizon to the Complaint filed by complainant John Spiesberger and dismisses the Complaint because the complainant lacks standing; also, the Commission lacks jurisdiction over the competitive service at issue.
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  See, Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  

A lack of standing on the part of a person or entity filing a pleading is a legitimate basis for dismissal of the pleading.

Standing means that a party has a sufficient stake in an otherwise justiciable controversy to obtain a judicial resolution of that controversy.  It is a concept utilized to determine if a party is sufficiently affected so as to insure that a justiciable controversy is presented.  The requirement of standing is satisfied if it can be said that the party has a legally protectible and tangible interest at stake.  Black’s Law Dictionary, 5th Ed., 1979, p. 1260.

Here, the legal relationship is between Verizon and Electronic Security, its customer.  The tariff is clear that it is a service offered only to alarm companies.  The distinction between the customer or subscriber, and the subscriber’s client (i.e., either Mr. Spiesberger or his company) also is made explicit in the tariff regarding the REACT service:  “REACT Alarm Transport Service is a service offered from specially equipped Central Offices to alarm and security companies (known as subscribers) for residential and business customers (known as clients).”  Informational Tariff at (A)(1).  As further explained in the tariff at (A)(2)(e), the “subscriber” contracts for service with Verizon, and then the “subscriber” enters into an agreement with a “client.”  There is no direct relationship between Verizon and the “client,” although Verizon services and facilities are used by the subscriber to serve the subscriber’s client.
Therefore, Electronic Security could have standing as the subscriber to file a Complaint, but Mr. Spiesberger does not.  In fact, it is obvious that complainant’s dispute actually is with his alarm company, not Verizon directly.
 

But even if Electronic Security had filed a complaint against Verizon for the allegedly inadequately rendered service, that complaint still must be dismissed.  As stated on the tariff itself, it is an informational tariff regarding a competitive service, and the Commission has very limited jurisdiction over services that have been determined to be competitive.

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Commw. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).



The Commission lacks the authority to regulate the rates for telecommunications services declared competitive.  66 Pa. Code §3016; Bowe v. Verizon Pennsylvania Inc., Docket No. C-20054450, Commission Final Order entered August 18, 2005; Re: Bell Atlantic-Pennsylvania, Inc.’s Petition and Plan for Alternative Form of Regulation Under Chapter 30, Docket No. P-00930715, Commission Opinion and Order entered June 28, 1994.


Furthermore, the Act at § 3019(g) limits the Commission’s jurisdiction to matters that have not been declared competitive.  66 Pa. C.S. § 3019(g).  This provision provides that the Commission may not “fix rates . . . or otherwise regulate competitive services except as set forth in this chapter.”  This jurisdiction is limited to quality of service standards, and the ordering, installation, suspension, termination and restoration of service, and does not include allegations regarding the provision of service such as is alleged here.  66 Pa.C.S.A.§3019(b)(2).  



Because the Commission’s jurisdiction in cases involving the provision of allegedly inadequate service (as opposed to access to service) is limited to non-competitive services, the Complaint fails to set forth an act done by respondent in violation of a statute which the Commission has jurisdiction to administer.  



Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case.  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa.Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa.Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa.Commw. 1993).  Even were the complaint filed by the proper party with standing to do so, the Commission lacks subject-matter jurisdiction and has no authority to require any action by the respondent.  Therefore, a hearing would be a fruitless exercise and a waste of Commission resources.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this proceeding.



2.
The Commission lacks subject matter jurisdiction over the subject matter of this proceeding, as the REACT Alarm Transport Service has been declared a competitive service, and the gravamen of the Complaint is the provision of allegedly inadequate service.


3.
The Commission must act within and cannot exceed its jurisdiction.



4.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.



5.
Subject-matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.



6.
Complainant John Spiesberger lacks standing in this proceeding.



7.
Dismissal of the Complaint is clearly warranted and free from doubt.



8.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.



9.
A hearing is not necessary in the public interest in this case.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objection of Verizon Pennsylvania, Inc. to dismiss the Complaint of John Spiesberger at Docket no. C-20077284 is granted;

2.
That the Complaint of John Spiesberger against Verizon Pennsylvania, Inc. at C-20077284 is dismissed; and
3.
That the record at Docket Number C-20077284 be marked closed.

	Date:
	April 2, 2007
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


� 	The REACT Alarm Transport Service “provides for the continuous transmission of signals which can identify a change in the status of alarm monitoring sensors located on a client’s premises.”  Informational Tariff Pa. P.U.C. No. 500 Section 7A, Original Sheet 1(A)(1).


� 	In that Order she also sustained Verizon’s Preliminary Objection, but gave complainant an opportunity to cure the Complaint, based on her belief that it was Mr. Spiesberger’s company (Scientific Innovations) that was the purchaser of the service, rather than the alarm company.  This portion of the March 14, 2007 Order was vacated by my March 22, 2007 Order.


� 	As Verizon filed a Preliminary Objection, rather than a motion for judgment on the pleadings as provided in 52 Pa. Code §5.102, I felt that this notice was necessary as Verizon failed to attach the tariff to its Preliminary Objection.





� 	I am assuming for purposes of this decision, that the allegations contained in the Complaint are correct and that the service problems were and are caused by Verizon’s equipment.  The appropriate process would be for Mr. Spiesberger to bring a small-claims or other civil action against the alarm company, which would have the option of having Verizon joined as an additional defendant.
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