BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Amber Anita Zimmerman



:








:


v.





:

C-20066824







:

PECO Energy Company



:
INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On September 14, 2006, Amber Anita Zimmerman (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent) alleging a billing dispute.  On October 19, 2006, the Respondent filed an answer denying the material allegations of the complaint.



A Hearing Notice dated November 28, 2006, notified the parties that an initial telephonic hearing on the complaint was scheduled for the morning of February 1, 2007 at 10:00 a.m. in Philadelphia.  It also notified them that they should be present at the hearing until their case was called.    


A Prehearing Order dated November 30, 2006, advised the parties of the date and time of the scheduled hearing and applicable procedural rules.  It also advised the parties that the case could be dismissed if they failed to obtain a continuance or failed to appear for the hearing.  


On the day of the hearing, the Complainant’s case was called by telephone.  The Complainant proceeded unrepresented, testified on her own behalf, and introduced no exhibit into the record.  Michael S. Swerling, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced three exhibits into the record.  



At the hearing, when talking about the high bill of March 2004, the Complainant said she had a March 2003 bill which could be used as a prior usage pattern in the previous year.  I asked the Complainant to submit the March 2003 bill.  On February 6, 2007, the Complainant sent me the March 2003 bill.  On February 8, 2007, I sent the March 2003 bill to the Respondent for a possible objection.  On February 21, 2007, the Respondent objected to the March 2003 bill’s being admitted.  I will rule on the admissibility of the bill in the body of this decision.



The record closed on February 21, 2007.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent and takes electric service at 7337 Claridge Street, 2nd Floor, Philadelphia, PA.  Before moving to the Claridge Street address, she lived at 4218 Paul Street, Philadelphia, PA from September 2003 to March 2004.  She was complaining that her March 2004 bill was high when living at this Paul Street address.


2.
The Complainant’s residence at the Paul Street address was a two-story house consisting of three bedrooms, a living room, a dining room, a kitchen, an attic, an enclosed porch, and a basement.  She lived there with another person.


3.
The Complainant’s electrical appliances consist of lighting, a washing machine, a dryer, an electric range, a microwave, and a baseboard heater.



4.
In January 2004, the Complainant’s daily use was 50 Kwh (PECO Exhibit 1).



5.
In February 2004, the Complainant’s daily use was 63.9 Kwh (PECO Exhibit 1).



6.
In March 2004, the Complainant’s daily use was 80.03 Kwh (PECO Exhibit 1).



7.
The Complainant’s March 2003 bill was not issued to the Paul Street address but to the Claridge Street address (C-1).



8.
The Respondent did not visit the Complainant’s residence to perform a cost estimate of her appliances.  Nor did it test the Complainant’s meter.   

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence (1) that the number of occupants in the household has not changed, (2) that the potential for energy use was low (no change in the nature of electrical use or no addition of new appliances), and (3) that the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980), and Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, the Complainant would prevail.



Also, in Replogle, supra, the Commission has further stated that although the results of the meter test are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill, such as the presence of a foreign load or a wire condition or both, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).

The Complainant’s burden of proof under the Waldron case. 


The Complainant complained about the high bill issued by the Respondent in March 2004.  She testified that she lived with another person at her residence before and during the disputed period.  This evidence was uncontradicted and is sufficient to meet the first prong of the test above, which is that the number of occupants in the household has not changed.



About the second prong, low potential for energy use, the Complainant seemed to contend that she used the electric baseboard heater all the time of the year (N.T. 13), but that her March 2004 bill (80.63 Kwh) was much higher than the bills in January (50 Kwh) and February (63.9 Kwh).  This March 2004 bill ought to be as low as the January and February 2004 bills.  



First, the Complainant appeared to be less than candid about her energy use.  She testified that she used the baseboard heater for the entire year when she lived at the Paul Street address.  But no one would use a heater for the summer.



Second, electric use varies from month to month.  Only the disputed use can be said to be the same as the use in the comparable periods of the previous years because of the similarity of the nature of the use and the weather conditions.  Therefore, the comparison of the bills issued in the same year is improper under this test.



She submitted the March 2003 bill as a prior usage pattern in the previous year for purpose of comparison.
  But the March 2003 bill was not issued to the Paul Street address but to the Claridge Street address.  Counsel for the Respondent objected to this bill’s being admitted into the record.  He argued that a bill at one house cannot be compared with another bill at the other house because the two houses share different appliances and square-footage.  I agree.


Electric use varies from house to house.  Usually, the size and age and the insulation of the particular house, and the number of electric appliances which are used in it, and not the conditions and appliances of another house, will be determinative of the amount of electricity consumed in that particular house.  Therefore, I will exclude the March 2003 bill issued to the Claridge Street address from the record.


About the third prong of the test, no abnormalities in the Complainant’s prior billing history, the Complainant testified that she lived at the Paul Street address from September 2003 to March 2004, and that she did not have any major causes of excessive or abnormal usage.   


The Respondent testified that the Complainant’s electric use in March 2004 was higher than those in January and February 2004, and that this higher electric consumption was attributed to the Complainant’s use of her baseboard heater.  I believe the Respondent’s testimony.    


For the reasons above, I conclude that the Complainant has not met the test enunciated by the Commission in Waldron, supra, and its progeny.     

The Complainant’s burden of proof under the Milkie case.


The Complainant did not produce any competent evidence on the issue of actual, potential or metered uses.  She merely asserted that her March 2004 bill was too high.



No matter how honest and strong her assertions are, they cannot form a basis for a finding in her favor.  Mere bald assertions, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).


Aside from these assertions, the record was without any evidence which would support a finding that the Complainant’s metered use exceeded her actual use.  Here, the metered use was the same as the actual use.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.


2.
The Complainant has failed to carry her burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Amber Anita Zimmerman against PECO Energy Company at Docket No. C-20066824 is dismissed for the Complainant’s failure to carry her burden of proof.

Date:
       March 5, 2007      


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	The March 2003 bill revealed that the Complainant lived at the Claridge Street address twice, previously and currently.  The Respondent had no record of the Complainant’s previous residence at this address.  However, this does not affect the reasoning of this case.
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