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Philadelphia Gas Works



:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On November 9, 2006, Ms. Lisa McDermott-Seda (“Complainant”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against the Philadelphia Gas Works (“PGW” or “Company” or “Respondent”).  Ms. McDermott-Seda contested any gas service provided to 1838 E. Wishart St., Philadelphia, PA (“Service Address” or “Wishart property”) from November 2002 until February 2004.  Ms. McDermott-Seda alleges that the gas service was provided for Mr. Michael McDermott, her cousin, in his name who was living there with her permission.  Ms. McDermott-Seda states that it was upon selling the Wishart property in October 2006 that she found out there was a lien on her property by PGW due to her cousin’s non-payment for gas service.  Ms. McDermott-Seda requests that the Commission attribute the amount due for gas service from November 2002 to February 2004 to Mr. McDermott.  Ms. McDermott-Seda also wished to be reimbursed the amount she paid to discharge the PGW lien against her property, $1,833.00.



On December 5, 2006, PGW filed an Answer to the Complaint and admitted that Mr. Michael McDermott resided at the Wishart property from November 2002 through February 2004.  PGW also admitted that the lien amount of $1,833.04 which was against the Wishart property was paid in November 2006.  PGW alleged pursuant to the Municipal Claims and Tax Liens Act, 53 P.S. §7101, et seq. (“Lien Act”) PGW had a right to lien the property and in accordance with the Lien Act the owner of the Service Address is responsible for the lien amount.  PGW requested that the Commission find against the Complainant and deny the Complaint.
On December 14, 2006, a Hearing Notice was issued setting the initial telephonic evidentiary hearing for Wednesday, February 7, 2007.  On December 29, 2006, I issued a Prehearing Order which set forth some of the procedural requirements for the hearing.  


On February 1, 2007, by facsimile followed by express mail, I received a request for continuance of the scheduled telephonic hearing.  By Order issued February 1, 2007, the request for continuance was denied as sufficient cause for the continuance was not shown.

The telephonic hearing was held as scheduled with Complainant appearing by telephone and representing herself, and PGW represented by counsel, Mr. Laureto Farinas, Esquire appearing by telephone.  Ms. McDermott-Seda had no exhibits as part of her testimony.  The Company presented one (1) witness, Ms. Anne Cromley, and two (2) exhibits.  The hearing generated a transcript of sixty-four (64) pages.  The record was closed on February 7, 2007.  The matter is now ready for decision.
FINDINGS OF FACT

1. Complainant is Lisa McDermott-Seda, a resident at 7042 Vandike Street, Philadelphia, Pennsylvania.  Tr. 6.
2. Complainant owned the Wishart property which she sold on October 31, 2006.  Tr. 6.
3. Complainant once lived in the Wishart property from June 1996 to about November 2002.  Tr. 6-7; 10-11.
4. Complainant let her cousin, Mr. Michael McDermott, live at the Wishart property from November 2002 through February 2004 under a verbal agreement that Mr. McDermott would pay the mortgage and the utility bills he incurred while at the property.  Tr. 9-11; 20-21.

5. On October 29, 2006, Complainant was notified about the PGW property lien on the Wishart property.

6. About $1,400 was taken from the profits of selling the Wishart property to pay for water service to the property owed by the Complainant.  Tr. 12.

7. About $1,833 was taken from the profits of selling the Wishart property to pay for gas service to the property and owed to PGW.  Tr. 13.

8. About October 2002, Complainant notified PGW that she would be vacating the property and agreed to have the gas left on but transferred in Mr. McDermott’s name in November 2002.  Tr. 14.

9. Complainant does not recall a final bill sent to her for gas service regarding the Wishart property.  Tr. 14-15.

10. Complainant believed she owed $212 for gas service she used while residing at the Wishart property.  She paid that amount through the sale of the property on October 31, 2006.  Tr. 15.

11. Complainant tried on three separate occasions to give the contact information of Mr. McDermott, i.e. address and telephone number, after he vacated the Wishart property but the Company did not receive the information.  Tr. 16-17.

12. The Complainant tried to contact PGW again with information regarding Mr. McDermott by telephone on the Monday after October 31, 2006 and was told she was responsible for the bill since she was the owner of the property.  Tr. 18.

13. About January 2004, Complainant contacted PGW about Mr. McDermott regarding gas service to the Wishart property but the Company would not speak with her because the account was not in her name.  Tr. 19.

14. Complainant is not sure if gas service was provided to the Wishart property from February 2004 to September 2004 when the property was vacant; however, Complainant did not pay for gas service at that time.  Tr. 20-22.
15. Complainant did not take any measures to shut off gas to the Wishart property during February 2004 to September 2004 when the property was vacant.  Tr. 22.

16. Complainant has no dispute about gas service or billing to the Wishart property by PGW from September 2004 through October 2006.  Tr. 22.

17. Complainant’s dispute is exclusive only to Mr. McDermott’s occupancy of the Wishart property from November 2002 through February 2004.  Tr. 23.

18. Complainant’s verbal agreement with Mr. McDermott did not include giving him ownership in the Wishart property.  Tr. 26-27.

19. Complainant did not notify PGW that Mr. McDermott was living at the Wishart property as the renter.  Tr. 27.

20. There was no written agreement as evidence of the verbal agreement between the Complainant and Mr. McDermott.  Tr. 28.

21. If Complainant does not prevail in her complaint to recover money for the gas bill, she will take legal action against Mr. McDermott for her loss.  Tr. 29.

22. Mr. McDermott made two (2) payments, one of $88 and another of $100, while the gas service was in his name at the Wishart property for April 2003 and July 2003, respectively.  Tr. 32-33; 40-41.

23. Ms. Anne Marie Cromley is a Senior Customer Review Unit Officer with PGW that investigates and resolves complaints from the Commission Bureau of Consumer Services (“BCS”).  Tr. 34-35.

24. Ms. Cromley investigated the complaint filed by the Complainant.  Tr. 35.

25. Mr. McDermott’s account was finalized on February 1, 2004 with a final bill in the amount of $1,677.70.  Tr. 35.

26. Mr. McDermott’s bill accrued late charges and went in write-off status in September 2004 for a total amount of $1,833.04.  Tr. 35.

27. PGW put a lien on the Wishart property on July 12, 2004 in the amount of $1,833.04 which is the total account balance of Mr. McDermott at the Wishart property.  Tr. 36-37; 42 and PGW Exhibit 2
28. The Wishart property during the time period that is in dispute – November 2002 through February 2004, the occupancy of Mr. McDermott – had an automatic meter reader device.  Tr. 39.

29.  During the period in dispute, all except one of the meter readings were actual reads.  August 29, 2003 was an estimated read.  Tr. 40 and PGW Exhibit 1.

30. The usage patterns seem accurate to coincide with increase usage during the winter months and decreased usage during the summer months.  Tr. 40.

31. Gas was terminated at the Wishart property under Mr. McDermott’s account on February 1, 2004.  Tr. 42-43.

32. PGW understood through its investigation that Mr. McDermott was a family member of the Complainant.  Tr. 45.

33. PGW’s investigation did not show any lease between Mr. McDermott and Complainant.  Tr. 45.

34. PGW made numerous attempts to collect the debt from Mr. McDermott before the debt was satisfied.  Tr. 54-55.

35. PGW had the debt of gas service from November 2002 through February 2004 satisfied through funds recovered via the Municipal Claims and Tax Liens Act, 53 P.S. §7101, et seq. at settlement of Complainant’s Wishart property in the amount of $1,833.04.  This amount was subtracted from the proceeds Complainant received on October 31, 2006 for the sale of the Wishart property.  Tr. 44-45; 50-53; PGW Exhibit 1 and PGW Exhibit 2.
DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  



Section 1529.1 of the Pennsylvania Public Utility Code puts a duty on the landlord to communicate with any public utility providing service to a rental property through the following requirement,

It is the duty of every owner of a residential building or mobile home park which contains one or more residential units not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes. 
*


*


*

Any owner of a residential building . . . failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility service as if the required notice had been given.  66 Pa.C.S. §§ 1529.1 (a) and (c).


The issue in this formal Complaint is whether Complainant was billed in violation of the Public Utility Code and whether Complainant is entitled to a refund of the $1,833.04 she paid in dispute.  The answer is no.
Complainant admits that she let her cousin, Mr. McDermott, live at the Wishart property from November 2002 to February 2004.  Tr. 9-11; 20-21.  Complainant had a verbal agreement with Mr. McDermott concerning the Wishart property.  Tr. 26.  There is no written agreement as evidence of the verbal agreement between the Complainant and Mr. McDermott.  Tr. 28.  Complainant did not notify PGW that Mr. McDermott was living at the Wishart property as a renter.  Tr. 27. 
Complainant essentially agreed to rent the Wishart property to Mr. McDermott; he received a residence while she received a payment for the mortgage of the property.  Complainant did not agree to transfer ownership of the Wishart property to Mr. McDermott.  Tr.  26-27.  While the record contains instances where Complainant informed the Company of Mr. McDermott’s occupancy of the Wishart residence, there is no record evidence that Complainant attempted to inform the Company of the relationship established between Mr. McDermott and Complainant - that is renter and landlord.  Complainant must take the consequences for failing to inform the Company herself of this property agreement.
Complainant did not inform the Company timely of her rental agreement with Mr. McDermott.  In recognition of 66 Pa. C.S. § 1529.1(c), Complainant, as the undisputed landlord and owner of the Wishart property, is responsible for payment of the utility service at the property.
Furthermore, the Natural Gas Choice and Competition Act at 66 Pa.C.S. § 2212(n) specifically states no authority is conferred to the Commission to limit “a city natural gas distribution operation to collect delinquent receivables through the imposition of liens … through section 3 of the Municipal Clam and Tax Liens Act.” 53 P.S. § 7106.  As stated in Debra Lawrence v. Philadelphia Gas Works, Docket No. C-20066672, Initial Decision, December 7, 2006, at 8, Final Order, entered January 22, 2007, “the Natural Gas Choice and Competition Act validates that a city natural gas operation, such as PGW, has the authority to file liens for natural gas service that is has supplied … [T]he Commission lacks … authority to contravene the provisions of the foregoing statutes or take action contrary to their mandates.”   
As was the case in Lawrence v. Philadelphia Gas Works, the Company here utilized a legal tool, a property lien, to obtain compensation for the gas service rendered.  Complainant, as the owner of the property where the service was received, is legally liable under 53 P.S. §7106.
  The Commission has no authority to direct PGW regarding its use of the property lien as a vehicle to collect the debt owed for gas service it supplied.  
CONCLUSIONS OF LAW



1.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


3.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.



4.
Complainant as the landlord of a residential building with one or more dwelling units not individually metered, has a duty to notify any public utility servicing the building that the building is used for rental purposes and the ownership of the landlord.  66 Pa. C.S. § 1529.1(a)



5.
Failure to notify serving public utility of rental status of unit in residential building nevertheless makes landlord responsible for payment of services rendered.  66 Pa.C.S.
§ 1529.1(c).
6. Complainant has failed to sustain her burden of proof to show she is not the responsible party for the gas service provided to the Wishart property.
7. The Commission lacks jurisdiction and authority to contravene the provisions of the Municipal Clam and Tax Liens Act, 53 P.S. § 7106 or the Natural Gas Choice and Competition Act, 66 Pa.C.S. § 2212(n).
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Lisa McDermott-Seda against the Philadelphia Gas Works at Docket No. C-20067078 is hereby dismissed.

2. That the Secretary mark this docket closed.

Dated:
April 4, 2007




_______________________________







Angela T. Jones







Administrative Law Judge
	� 	Complainant may consider as a means for redress a suit against her cousin, Mr. Michael McDermott, for the gas service he used while residing at the Wishart property from November 2002 through February 2004.
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