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HISTORY OF THE PROCEEDING


The complaint of Ms. Yvonne Butler against the Respondent Pennsylvania-American Water Company (“Respondent” or “PAWC”) was filed on November 13, 2006.  The complaint states that Complainant is contesting the decision of the P.U.C. and PAWC in that the PUC decision was based on information provided by PAWC and that the information was “in a lot of areas false.”  For relief, Complainant asks for a payment arrangement and to receive bills for her water usage as she contends she has not received any bills.  Respondent Pennsylvania-American Water Company filed a timely Answer and New Matter.  The Initial Hearing was held, as scheduled, at 10:00 a.m. by telephone from Pittsburgh on February 15, 2007.  I was unable to contact Ms. Butler at the two numbers listed on the complaint.  Both calls were answered by recorded messages inviting me to leave a message, which I did.  In my message I identified myself, the purpose of the call and that, if I did not receive a call back by 10:30 a.m., I would hold the hearing without her participation.  No call back was received by the time specified and the Initial Hearing was held.



Later in the day Ms. Butler did call me.  I arranged to have PAWC’s attorney call her at a time and date she deemed acceptable.  He did so but she did not take his call.  His letter dated February 22, 2007, documenting his call is attached as Appendix A.  My letter to Complainant dated February 27, 2007, giving Complainant until March 15, 2007 to contact PAWC is attached as Appendix B.  I have not received any further communication from the Complainant.



Attorney Seth A. Mendelsohn represented PAWC at the Initial Hearing.  With Mr. Mendelsohn was Ms. Judy Jordan, who testified on behalf of PAWC.  The resulting record consists of a 17-page transcript of the testimony and discussion and 8 PAWC exhibits.  The record is summarized in the findings of fact that follow and reviewed, along with the applicable law, in the discussion section.  The complaint is dismissed for failure to carry the burden of proof in the order at the end.  The record closed with the issuance of this Initial Decision.  No briefs were filed.
FINDINGS OF FACT


1.
Complainant Yvonne Butler resides at 319 North Shenango Road, New Castle, Pennsylvania 16101, where she receives water utility service from the Respondent Pennsylvania American Water Company.  Tr. 5-6, 14-15.



2.
Service to 319 North Shenango Road is currently in the names of Yvonne and Lonnie Butler, and the account number is 24-1821490.  Tr. 6-7; PAWC Exhibit 7.


3.
Both Yvonne and Lonnie Butler have been customers of record at the same address at different times since 1998.  Their combined outstanding balance for their individual accounts totals $1,982.94.  Tr. 7-8; PAWC Exhibits 1-5, 7-8.


4.
In April 2005, when the account was in the name of Lonnie Butler, PAWC attempted to terminate service for non-payment, but was unable to do so because a car was parked over the curb box.  Tr. 8.


5.
Also in April 2005, Lonnie Butler requested that the service be disconnected.  PAWC attempted to do so, but was unable to disconnect the service because of the car parked over the curb box.  However, billing on the account stopped as of April 2005.  Tr. 8, 12-13; PAWC Exhibits 3, 4, 5.
6.
Sometime after April, Yvonne Butler initiated an informal complaint with this Commission’s Bureau of Consumer Services (“BCS”).  On August 1, 2006, the BCS issued its decision at BCS Case Number 2051304 concluding that PAWC could hold both Lonnie and Yvonne Butler responsible for the accumulated arrearage, and that the Butlers should provide PAWC access to the curb box so that service could be disconnected.  Tr. 14; PAWC Exhibit 6.
7.
In December 2006, PAWC learned that the Butlers where still residing at 319 North Shenango Street, and were still using water.  An account was opened at that time in both names, retroactive to the April 11, 2005 date when Lonnie requested discontinuance of the service, and the previous outstanding balances were transferred to the new account.  Tr. 8; PAWC Exhibits 7, 8.
8.
Following the reopening of the account in both names in December, 2006, PAWC has been sending bills to the service address, but, as of the date of the Initial Hearing, had not received any payments.  Tr. 16.

DISCUSSION


As the party asking for action from the Commission, the Complainant has the burden of proof to show that Respondent PAWC has in some fashion violated the provisions of the Public Utility Code or the regulations of this Commission in the course of providing her with utility service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a).  Very simply, by her failure to participate in the hearing process, or to even contact the PAWC to discuss a settlement, Complainant has failed to carry her burden of proof.


Both a hearing notice dated December 27, 2006, and a prehearing order dated January 8, 2007 were mailed to the service address, the address listed on the complaint.  I received no communication of any kind from Complainant until after the Initial Hearing had concluded on February 15, 2007.  My attempts to arrange a conference between Complainant and counsel for PAWC were met by silence from Complainant.



A presumption arises that a properly addressed mailing handled by the U.S. Postal Service has been delivered when it is not returned.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974).  Administrative agencies such as the Commission are required to provide due process to the parties to proceedings before them.  The due process requirement is met when the parties are accorded notice and an opportunity to appear and be heard.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmnwlth. 1984).  I conclude that this complaint should be dismissed, with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/95).
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. The Complainant has failed to carry her burden of proof in this proceeding with regard to the actions of the Respondent.
ORDER


THEREFORE,

IT IS ORDERED:

1.
That the record in the case of Yvonne Butler v. Pennsylvania-American Water Company, docketed at C-20067065 is closed.

2.
That the complaint of Complainant Yvonne Butler against the Pennsylvania-American Water Company docketed at C-20067065 is dismissed with prejudice for failure to carry the burden of proof.
Dated:  April 5, 2007      



                                             








      
Michael A. Nemec
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