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:

INITIAL DECISION
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John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING



This decision dismisses a complaint that John M. and Christine M. Cushman (“Complainants”) filed on January 19, 2007.  The Cushmans allege they cannot afford the existing payment plan for residential electric service that they receive from Duquesne Light Company (“Respondent” or “Duquesne Light”).  They seek a more affordable payment arrangement for this account.  This complaint is a timely appeal of a payment plan determination that the Commission’s Bureau of Consumer Services (“BCS”) issued on December 19, 2006 at BCS Case No. 2161297.  The Respondent answered the complaint on February 8, 2007.


I received this case assignment on February 22, 2007.  A standard Prehearing Order was issued on February 27, 2007.  A telephonic hearing scheduled for March 29, 2007 was cancelled, when Duquesne Light filed a motion on March 14, 2007 to dismiss the complaint for lack of subject matter jurisdiction, because the Complainants had filed a Chapter 13 bankruptcy petition under 11 U.S.C. §§1301, et seq., on March 1, 2007 in the United States Bankruptcy Court for the Western District of Pennsylvania at Docket No. 07‑21265‑TPA.  To date, the Complainants have not answered this motion.  This matter is now ripe for decision.
DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  See, 52 Pa. Code §§5.101-103.  A motion to dismiss a complaint is analogous to a preliminary objection authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Superior Ct. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. P.U.C. 24 (1988).  Therefore, a preliminary motion seeking dismissal of a complaint will be granted only where the right to the remedy is clear and no doubt exists as to its appropriateness.  Reid v. GTE North, Inc., Docket No. C‑00934777, 1993 Pa. PUC LEXIS 31, (Order entered May 25, 1993); Montague, supra.  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth of Pennsylvania v. The Bell Telephone Company of Pennsylvania, 551 A.2d 602 (Pa. Cmwlth. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).


Here, Duquesne Light has filed a motion pursuant to 52 Pa. Code §5.103, challenging the jurisdiction of the Commission to hear the Complainants’ dispute of a payment plan that the BCS established on their account.  Yet, the Cushmans filed a Chapter 13 bankruptcy petition on March 1, 2007 listing this account as a pre-petition debt.  Duquesne Light correctly argues that the automatic stay provisions of the Bankruptcy Code prohibit commencement or continuation of an administrative action involving recovery of a claim against a debtor that arose before commencement of the bankruptcy proceeding.  See, 11 U.S.C. §362(a)(1).  This debt is now subject to the jurisdiction of the bankruptcy court.  


Accordingly, the sole issue to resolve here is strictly a matter of law.  A hearing is unnecessary to resolve an issue relating to an interpretation and application of law.  See, 66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, not to resolve questions of law, policy or discretion.  Dee –Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A. 2d 548 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A. 2d 557 (Pa. Cmwlth. 1989).  Since the Bankruptcy Code preempts the Commission’s jurisdiction to consider an appropriate payment plan for the Complainants’ pre-bankruptcy petition debt owed to the Respondent, the Commission lacks jurisdiction to entertain this action.  Begley v. Philadelphia Electric Company, 760 F.2d 46 (3rd Cir. 1985); Nardelli v. Duquesne Light Company, Docket No. Z-00426416 (Order entered April 30, 1999).  Therefore, the complaint must be dismissed.
CONCLUSION OF LAW


The Commission lacks subject matter jurisdiction to determine an appropriate payment plan for the pre-bankruptcy petition debt that the Complainants owe the Respondent.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the motion of Duquesne Light Company to dismiss the complaint of John M. and Christine M. Cushman at Docket No. F-02161297 is hereby granted.
2. That the complaint of John M. and Christine M. Cushman against Duquesne Light Company at Docket No. F-02161297 is hereby dismissed.

Date:  April 9, 2007


















John H. Corbett, Jr.








Administrative Law Judge
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