BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Edward and Carolyn Frobe



:







:
v.





:

F-02093328







:

Duquesne Light Company



:

Initial Decision

Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING


The complaint of Edward and Carolyn Frobe, filed October 6, 2006, stated that they could not understand how their electric bill from Respondent Duquesne Light Company could not reflect their absence from their home for 31 days.  They asked that the charges be corrected.  Duquesne filed a timely answer.


The initial hearing was held as scheduled on March 14, 2007 at 10:00 a.m.  Complainants did not appear and did not participate.  At 10:00 a.m. I called the telephone number listed on the hearing notice and on the complaint, 412-884-8092, and received a recording inviting me to leave a message.  I did so identifying myself, my reason for the call, and advising I would wait until 10:30 a.m. for either Complainants to appear or to call back.  Neither event occurred, and at 10:30 a.m. I called back and left a message that I was beginning the hearing.  Tr. 4.  Counsel for Duquesne, Attorney Regina Sestak, moved on the record that the complaint be dismissed with prejudice for failure to appear and prosecute the case.  Tr. 4-5.  The motion is granted in the order at the end.  The resulting record consists of a 7-page transcript of the discussion.  No briefs were filed.  The record closed on April 14, 2007, as recorded on the OALJ Hearing Report.
DISCUSSION


As the party seeking the intervention of this Commission, Complainants have the burden of proving that Duquesne has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations in the course of providing them with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).


Administrative agencies such as this Commission are required to provide due process to the parties that appear before them.  The requirement is met when the parties are accorded notice and the opportunity to appear and be heard.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).


Notice of the hearing in this case was mailed to Complainants on January 23, 2007 by regular first-class mail to the address stated on the complaint.  The notice was never returned to the scheduling staff of the Office of Administrative Law Judge in Harrisburg.  Further, a prehearing order containing the date, time and location of the hearing was mailed to the same address on January 25, 2007, and it likewise has not been returned.  It may be presumed that these mailings, made in the ordinary course of business, were received by the addressee. Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959). 


Where a complainant has failed to carry his or her burden of proof as a result of not appearing, this Commission has stated that a complaint should be dismissed with prejudice, which simply means complainant cannot hereafter challenge any of the matters accomplished at the hearing.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/95).



Complainants have been given an opportunity to appear and present their case.  Their failure to appear and participate in the hearing process is unexplained on this record.  It is appropriate to grant the motion to dismiss with prejudice.
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. Complainants have failed to carry their burden of proof by failing to participate in the hearing.
ORDER


THEREFORE,

IT IS ORDERED:

That the complaint of Edward and Carolyn Frobe against the Duquesne Light Company, filed at Docket No. F-02093328, is dismissed with prejudice.
Dated:  April 16, 2007



                                                       








Michael A. Nemec







Administrative Law Judge
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