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OPINION AND ORDER 
Before the Commission for consideration, is the Interim Emergency Order and Certification of Material Question (Order) of Administrative Law Judge (ALJ) David A. Salapa, dated March 26, 2007.  By the Order, ALJ Salapa has granted the Petition for Interim Emergency Relief (Petition) filed by PPL Electric Utilities Corporation (PPL) on March 13, 2007.  Pursuant to the Commission’s Rules of Practice and Procedure, the Order was immediately certified to this Commission for consideration and disposition in accordance with 52 Pa. Code 
§ 5.305, pertaining to interlocutory review of a material question submitted by a presiding officer.
  Briefs were received from the City of Allentown on 
March 30, 2007, and from PPL on April 2, 2007. 
In granting the PPL Petition, presiding ALJ Salapa has ordered:

1.
That PPL shall not terminate service, absent an imminent threat to life, health safety or substantial property damage or in the event of a local, State or national emergency, to the Americus Hotel located at 541 West Hamilton Street, Allentown, Pennsylvania, pending the entry of the final Commission Order ending the formal complaint proceeding at Docket Number C-20077427.

(Order, slip op. at 14).

On consideration of the Order, and on review of the evidence adduced at the hearing, and review of the well-written briefs, we shall affirm the presiding ALJ and adopt his recommendation.  We conclude that the petitioning party, PPL, has established by a preponderance of the evidence, the necessity for this Commission’s issuance of an interim emergency order enjoining its involvement in the termination of electric utility service to the Americus Hotel pending disposition of the pending formal complaint on its merits.  
Background 

This case involves a dispute between Americus Centre, Inc. (Americus) and the City of Allentown (City).  Americus is a corporation that owns a property known as the Americus Hotel, 541 Hamilton Street in Allentown, Pennsylvania.  The Americus Hotel is a multi-story building located in the “downtown” of the City of Allentown.  See notes of testimony (N.T.) of the 
March 20, 2007 hearing, infra, at 95-97; PPL Ex. 7; PPL Brief at 1.  

In Americus Centre Inc. v. Allentown Building Code Bd. of Appeals, City of Allentown, Pennsylvania, et al., Case No. 2006-C-0112 (Court of Common Pleas Lehigh County) (September 20, 2006), appeal dismissed as untimely filed, No. 2032 CD 2006 (Pa. Cmwlth. November 1, 2006), the Lehigh County Court of Common Pleas described the Americus Hotel property as follows:

The Americus is a 13-story masonry building occupied by the Americus Hotel, 6 small retail businesses rent space on the first floor.  The floors above the ground floor presently have no guests.  There are three rooftop tenants, all unmanned cellular towers.  There is also an office space on the first floor of the Americus Hotel.          
(Lehigh County Ct. Appeal hereafter, slip op. at 2; City Exh. 8). 
PPL is a public utility subject to the Public Utility Code, 66 Pa. C.S. §§ 101-3316 (Code), and this Commission’s regulation thereunder.  PPL provides regulated electric service to the Americus Hotel.  There are six commercial and one residential account with active service at the Americus Hotel.  (N.T. 60-61).  One of the six commercial accounts is Americus.  (N.T. 60).  All accounts are separately metered.  (N.T. 69).   All commercial accounts are current.  (N.T. 61, 67-68).   The one residential account does not have residential inhabitants and the current property manager pays the residential account.  See Answer of Americus 
. . . to New Matter of PPL . . . ¶ 7.  
The City has cited the Americus Hotel for numerous building, fire, and electrical code violations.  (PPL Brief at 1 referencing PPL Exh. 4).  Since February of 2005, the City has issued notices of numerous violations relating to the Americus property, including violations of applicable electrical and fire codes.  Also, the City has declared the property to be a public nuisance and unfit for human habitation.  (City Brief at 1).  

In February of 2007, the conditions at the Americus property which were the subject of prior City notices had not been repaired.  Based on this lack of repair, the City undertook action to abate what it deemed to be a public nuisance.  The following actions were taken by the City: (1) the City provided notices to the tenants of the Americus of its intention to abate the public nuisance at the property, in part, by “removing all sources of fire ignition, including the termination of all electric service to the building;” and (2) the City solicited PPL’s assistance in terminating electric service to the building.  (City Brief at 1-2).        
PPL does not question the City’s assertion that numerous code violations exist and persist at the Americus Hotel.  PPL, further, does not question the City’s designation of the Americus Hotel as a public nuisance.  (PPL Brief     at 1).  PPL declined, however, to cooperate with the City to terminate electric service to the Americus Hotel.  PPL’s reasons are two-fold.  PPL does not take the position that the conditions attendant to the Americus Hotel, including the acknowledged building, fire, and electrical code violations, justify termination of service pursuant to its Commission-approved tariff.  Second, on March 7, 2007, Americus filed a Formal Complaint with this Commission, docketed at 
No.  C-20077427.  In this complaint, various issues regarding the termination of electric service will be raised.  PPL, as a practice, does not terminate service while a complaint is pending before the Commission.  (N.T. 61)  

Procedural History

On March 7, 2007, Americus filed a Formal Complaint with the Commission.  66 Pa. C.S. § 701.  The complaint alleged that the City notified the tenants of property owned by Americus that it will cause the electric service to the building to be shut off on March 16, 2007.  The complaint further alleged that PPL informed Americus that PPL would not consent to shut off power.  The complaint asserts that Americus believes that the City can shut off power to the property without the consent of PPL.  For relief, Americus requests that the Commission enjoin PPL and the City of Allentown from shutting off electricity to the property.  (Order at 1-2).    
On March 12, 2007, PPL filed an Answer and New Matter in response to Americus’ complaint, a motion to join the City of Allentown as an indispensable party, and a petition for expedited hearing and interim emergency relief.   

In its Answer, PPL advises that it would not consent to the termination of service to the Americus Hotel solely at the request of the City.

In New Matter, PPL avers that none of PPL’s customers at the Americus Hotel are sufficiently in arrears to warrant termination of service nor are any of the customers at the Americus Hotel in violation of PPL’s tariffs.  PPL additionally explained that it has had oral discussions with the City regarding the termination of service to the building.  PPL advises that its employees toured the Americus Hotel and concluded that there were insufficient grounds under the Code, Commission regulations, or PPL’s tariff, to justify terminating service to the Americus Hotel.  See ¶ 9.  The New Matter also stated that PPL has been advised by Americus, that if PPL terminates service without proper legal authority, it may be subject to claims for tortious interference with contractual relationships.  See ¶ 10.   PPL believes that the City will inspect the Americus Hotel on 
March 16, 2007, and if the alleged violations of the building and fire codes are not cured, will order PPL to terminate service to the Americus Hotel.
  
PPL’s motion to join the City as an indispensable party alleges that, given the facts set forth in Americus’ complaint and its Answer and New Matter, the City is indispensable.  Any relief the Commission could grant in this proceeding would necessarily involve a determination of whether the City has the authority to terminate electrical service at the Americus Hotel or the authority to order PPL to do so.  Therefore, the City’s rights are so connected with the claims of the litigants in this proceeding that the Commission could not enter an order without impairing the City’s rights.  (Order at 2-3).

In its Petition, PPL requested an interim emergency order to determine whether it should be required to terminate service to the Americus Hotel immediately, or should be stayed from termination until the conclusion of the complaint proceeding.  (PPL Brief at 2).  See 52 Pa. Code § 3.6(b).  Section 3.6(b) provides in pertinent part:

(b)  . . . a petition for an interim emergency order must be in the form of a petition as set forth in §  5.41 (relating to petitions generally).  A petition for an interim emergency order must be supported by a verified statement of facts which establishes the existence of the need for interim emergency relief, including facts to support the following: 

   (1)  The petitioner’s right to relief is clear.

   (2)  The need for relief is immediate.

   (3)  The injury would be irreparable if relief is not granted. 

   (4)  The relief requested is not injurious to the public interest.
   
By hearing notice dated March 13, 2007, the Commission scheduled an emergency hearing for this matter on March 20, 2007 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building, Harrisburg.  The case was assigned to ALJ Salapa who issued a prehearing order on March 13, 2007.  The prehearing order addressed, inter alia, joining the City of Allentown as an indispensable party for purposes of the March 20, 2007 hearing on the Petition.  Also, by hearing notice dated March 13, 2007, the Commission scheduled a telephonic prehearing conference for this matter on March 15, 2007 at 10:00 a.m.  (Order at 3).
At the March 15, 2007, prehearing conference, PPL stated that it was seeking a ruling from the Commission that it could not be unilaterally ordered by the City to terminate electric service to the Americus Hotel.  Alternatively, PPL requested that the Commission determine whether there is a dangerous condition at the Americus Hotel that justifies PPL terminating the electric service.  (Order at 3; N.T. 13-14). 
At the prehearing conference, ALJ Salapa informed the parties that the emergency hearing scheduled for March 20, 2007, would be limited to the issues raised by PPL’s Petition and would not address the merits of the underlying complaint.  (N.T. 16, 38).  The ALJ also suggested that representatives of PPL accompany City officials when those officials inspected the Americus Hotel on March 16, 2007.  (N.T. 33-34).  Also, it was confirmed that the City had no intention of terminating power to the Americus Hotel on March 16, 2007.  (N.T. 40).  The City did state its position that it would request that PPL terminate service to the Americus Hotel if the conditions at the Americus Hotel continued to violate its building and fire codes.  (N.T. 43-44).

On March 19, 2007, Delaware Valley PCS Communications, Inc. d/b/a Cingular Wireless (Cingular) filed a petition to intervene in the proceeding.  Cingular’s petition alleged that it has active telecommunications equipment installed on top of the Americus Hotel, receives electric service from PPL, and is not in arrears on its account.  The petition alleged that if PPL terminates service to the Americus Hotel, it would interfere with Cingular’s ability to provide 911 services.  According to the petition, Cingular will suffer irreparable harm if PPL terminates electric service to the Americus Hotel.  (Order at 4).  At the 

March 20, 2007 hearing, ALJ Salapa orally granted Cingular’s petition to intervene for purposes of the hearing on the PPL Petition.  (Order at 5-6).  

On March 20, 2007, the City filed an Answer and New Matter to the Americus complaint, an Answer to PPL’s motion to join it as an indispensable party, and an Answer and New Matter to PPL’s Petition.  The City also filed Preliminary Objections to Americus’ complaint and a memorandum of law.  The City’s Answer to the Americus complaint admits that it has notified tenants of the Americus Hotel that it intended to terminate electric service to that building on March 16, 2007.  (Order at 4).  The Answer denies that the tenants will suffer irreparable harm if the electric service is terminated.  The Answer further alleges that the Commission lacks authority over the City of Allentown in this matter.  Id.
In New Matter, the City again alleges that the Commission lacks jurisdiction over it in this matter.  Its New Matter also asserts that the City has conducted inspections of the Americus Hotel, concluded that the building is in violation of various codes and ordinances, and has cited Americus for those violations.  According to the New Matter, Americus has unsuccessfully appealed these citations.  (Order at 4; also Lehigh County Ct. Appeal).
  
The City’s New Matter additionally states that the violations have not been corrected.  The City argues that PPL has the authority under the Code, applicable Commission regulations, and PPL’s tariff, to terminate service to the Americus Hotel because the building’s electrical system is dangerous and an imminent threat to life, health, safety or property.  The City’s pleadings request that the Commission dismiss the Americus complaint for lack of jurisdiction and failure to state a claim, and that the Commission issue an order directing PPL to terminate service to the Americus Hotel.  Id.
The City also contends that it is not an indispensable party for purposes of this proceeding or a “public utility” under the Code subject to the jurisdiction of the Commission.  In its Answer to PPL’s motion to join it as an indispensable party, the City concedes that any decision rendered by the Commission in this proceeding will affect the City’s rights.  Those rights will be affected to the extent that the City has notified PPL of the dangerous conditions at the Americus Hotel and requested that PPL terminate electric service to the building.  (Order at 5).  Thus, the City opposes PPL’s motion to join it as an indispensable party, but does not object to participating in the emergency hearing.  Id.
The City’s Answer to PPL’s Petition asserts that there are no residential customers currently occupying the Americus Hotel.  The Answer asserts that PPL does not need an order from the Commission to terminate electric service to the Americus Hotel, but that PPL has authority under its tariff to terminate service if it determines that the service to the Americus Hotel constitutes an imminent threat to life, health, safety or property.  (Order at 5).
In New Matter contained in the City’s Answer to PPL’s Petition, the City again argues that it is not a “public utility” subject to the Commission’s jurisdiction.  The City takes the position that the Commission lacks the authority to determine whether it may shut off electric service to the Americus Hotel on its own without involvement by PPL.  (Order at 5).  The City agrees to PPL’s request for an expedited hearing, but asserts that the Commission should deny the Petition to the extent that the Petition requests that the Commission exert jurisdiction over the City of Allentown. 

The City’s Preliminary Objections to Americus’ complaint similarly state that it is not a public utility, that the Commission lacks jurisdiction over it, and that the Commission lacks jurisdiction to issue an injunction against it.  Based on the foregoing, the City requests that this Commission conclude that Americus’ complaint fails to state a claim upon which relief can be granted and further requests that the complaint against the City be dismissed with prejudice.  (Order at 5).
A hearing on the Petition was held March 20, 2007.  Prior to the hearing, the City, Americus, and PPL provided prehearing memoranda.  (N.T. 58)  
At the March 20, 2007 hearing, PPL presented the testimony of two witnesses and introduced twenty-two exhibits.  The City of Allentown presented the testimony of two witnesses and introduced eight exhibits.  Americus appeared and did not present any witnesses or exhibits.  Cingular presented the testimony of one witness and introduced one exhibit.  The prehearing conference and emergency hearing resulted in a transcript of two hundred seventy-two pages.  The record closed on March 21, 2007, the date the transcript was filed with the Secretary’s Bureau.  (Order at 6).
As noted, the Order was issued March 26, 2007 and the material question was certified to the Commission.  Briefs were filed thereafter.  We also note the filing of a Post-Hearing Memorandum by the City on March 23, 2007. 
Discussion
A.
ALJ Recommendation 

On consideration of the evidence adduced at the March 20, 2007 hearing, presiding ALJ Salapa concluded that PPL established, by a preponderance of the evidence, that it was entitled to interim emergency relief.  The essential question raised by the PPL Petition was stated by the ALJ as follows:

The issue the Commission must resolve, as set forth by PPL at the prehearing conference, is whether the conditions at the Americus Hotel justify PPL terminating the electric service pursuant to the provisions of the Public Utility Code, Commission regulations or its tariff provisions.  (N.T. 13-14)  

(Order at 6).

 Presiding ALJ Salapa cited Pa. PUC v. Israel, 356 Pa. 400, 406, 52 A.2d 317, 321 (1947), for the proposition that the purpose of granting injunctive relief is to maintain things as they are until the rights of the parties can be considered and determined after a full hearing.  (Order at 6).  Further, the status quo that is to be preserved by preliminary injunction is the last actual, peaceable, lawful, and noncontested status which preceded the pending controversy.  Id. citing Pa. PUC v. Israel.

 Thus, on application of the criteria set forth in 52 Pa. Code § 3.6(b), ALJ Salapa ruled that interim emergency relief in the nature requested by PPL should be granted.  (Order at 13-14).  The criteria of Section 3.6(b), all elements of which must be proven, are: (1) the petitioner’s right to relief is clear; (2) the need for relief is immediate; (3) the injury would be irreparable if relief is not granted; and (4) the relief requested is not injurious to the public interest.
B.
The Criteria of Section 3.6(b)
1.
Whether the Petitioner’s Right to Relief is Clear


The ALJ concluded that for PPL to meet the first criteria, it need not establish its entitlement as an absolute right to relief on the underlying claim.  Rather, PPL, in addition to satisfying the other three elements for interim emergency relief, must establish that the underlying claim raises substantial legal questions.  (Order at 7 citing T. W. Phillips Gas and Oil v. Peoples Natural Gas, 492 A.2d 776 (Pa. Cmwlth. 1985).  Based on the foregoing, this Commission may issue an order to preserve the status quo pending a ruling on the merits of the underlying Formal Complaint.  Id. 



ALJ Salapa was convinced that Americus’ complaint raised substantial legal questions under the provisions of the Code.  His pertinent reasoning is reprinted below: 

Asserting that the City of Allentown will cause the electric service to the Americus Hotel to be shut off and that PPL will not consent to the City of Allentown’s request to shut off electric service raise issues regarding the authority of the City of Allentown to request that PPL take such action, the obligation of PPL to comply with this request and the extent to which the Public Utility Code supersedes any authority the City of Allentown may have.  These issues clearly implicate the Commission’s authority to regulate public utilities, including under what conditions they may terminate utility service to their customers.  One cannot imagine a more substantial legal question brought before the Commission.  PPL employees have toured the Americus Hotel and concluded that there are insufficient grounds under Public Utility Code, Commission regulations or PPL’s tariff to justify terminating service to the Americus Hotel.  (N.T. 89-90, 95)

(Order at 7-8).


Additionally, ALJ Salapa relied on City of Phila. v. Phila. Elec. Co., 501 Pa. 153, 460 A.2d 734 (1983) and Fairview Water Co. v. Pa. PUC, 509 Pa. 384, 502 A.2d 162 (1985), to conclude that PPL’s right to relief is clear.  ALJ Salapa determined that the General Assembly created the Commission in order to establish statewide standardization of all facets of the operation of public utilities under the governance of the Commission.  And, the General Assembly intended for the Commission to have primacy in jurisdiction over the regulation of the rates and services of public utilities.  Thus, any attempt by the City to assume these regulatory functions is contrary to the provisions of the Code.  (Order at 8).  

a.
Primacy of Commission Jurisdiction 





On consideration of the recommendation of ALJ Salapa, it is affirmed.  At page 7 of its Brief, PPL observes that the City has taken the position that it can direct PPL to terminate service to all utility customers located at the Americus Hotel.  PPL states that it has never sought to challenge the City’s authority to terminate service to the Americus Hotel (ostensibly without PPL’s involvement).
  Rather, PPL does, in fact, challenge the City’s authority to direct PPL to terminate service to the customers.  Id.  

PPL has the correct position pursuant to law.  The General Assembly has conferred exclusive jurisdiction upon the Commission to supervise and regulate all public utilities doing business within the Commonwealth.  See Chester County v. Phila. Electric. Co., 420 Pa. 422, 218 A.2d 331 (1996); Landsdale Borough v. Phila. Electric Co., 403 Pa. 647, 170 A.2d 565 (1961) and citations therein – “no principle has become more firmly established in Pennsylvania law than that the courts will not originally adjudicate matters within the jurisdiction of the PUC;” also Duquesne Light Co. v. Monroeville Borough, 449 Pa. 573, 580, 298 A.2d 252, 256 (1972)(emphasis in original): 
This Court has consistently held, however, that the Public Utility Commission has exclusive regulatory jurisdiction over the implementation of public utility facilities.  Act of May 28, 1937, P. L. 1053, as amended, 66 P.S. § 1101 et seq.; Behrend v. Bell Telephone Co. of Pennsylvania, 431 Pa. 63, 243 A. 2d 346 (1968); Chester County v. Philadelphia Electric Co., 420 Pa. 422, 218 A. 2d 331 (1966); Einhorn v. Philadelphia Electric Co., 410 Pa. 630, 190 A. 2d 569 (1963); Landsdale Borough v. Philadelphia Electric Co., 403 Pa. 647, 170 A.2d 565 (1961); Duquesne Light Co. v. Upper St. Clair, 377 Pa. 323, 105 A. 2d 287 (1954); York Water Co. v. York, 250 Pa. 115, 95 A. 396 (1915). “There can be no reasonable doubt that the legislative intention was to make the Public Service Act [precursor to the Public Utility Code] the supreme law of the State in the regulation and supervision of public service corporations, and this being so, it follows as a necessary sequence that all laws inconsistent with the powers thus conferred must be held to be repealed or supplied thereby.” York Water Co. v. York, 250 Pa. 115, 118, 95 A. 396, 397 (1915). 

Based on the foregoing, we find that PPL’s right to interim emergency relief is clear.  The process to be invoked prior to PPL’s conclusion to terminate service to the Americus Hotel must take place consistent with the jurisdictional authority of the Code.  We conclude that PPL has acted prudently in this matter.  It has raised, in good faith, a concern as to whether the termination of service as requested by the City, is justified according to its approved tariff.  Also,   it has raised a procedural concern as to whether termination of service, in light of a pending Formal Complaint, can be accomplished consistent with the respective delegations of authority established by the General Assembly for this agency and the City. 


b.
Conflicting Interpretations of PPL’s Tariff 


The City implicitly recognizes the primary jurisdiction of the Commission to supervise and regulate PPL.  The City, in its Brief, and in its presentation at the March 20, 2007 hearing, asserts that the customer installations at the Americus Hotel have become dangerous and defective such that PPL has the authority, pursuant to its tariff, Rule 10B(2)(b) (PPL Ex. 2), to terminate service to the Americus Hotel.  (N.T. 198-200).  The City argues that the Order granting PPL interim emergency relief should be reversed for the following reasons: (1) PPL is authorized to terminate power to the Americus property pursuant to the applicable provisions of the Code, its regulations, and PPL’s tariff and internal rules; (2) the presiding ALJ interpreted PPL’s tariff rules too narrowly when he concluded that termination is only permitted where the customer’s equipment connecting to PPL’s equipment poses some danger to PPL’s equipment.  The City asserts that PPL’s tariff and rules are not so narrowly drafted and the ALJ’s interpretation is not supported by the language of the tariff and rules or by the utility’s own practices; and (3) assuming that the ALJ’s interpretation of the tariff is correct, the evidence supports a conclusion that the customer’s equipment was in a dangerous and defective condition which threatens the integrity of PPL’s equipment.  (Brief at 3).

PPL disagrees with the City’s interpretation of its tariff rules.  (PPL Brief at 9).  The pertinent provisions of PPL’s tariff state the following:

RULE 10
-
DISCONNECTION AND RECONNECTION OF SERVICE
*          *          *

B.
TERMINATION

*          *          *



(2)
The Company may terminate the supply or electric service and remove Company’s equipment from customers’ premises, upon notice to customer when appropriate, under any of the following conditions: .  .  .
 


(b)
The customer’s installation, in Company’s judgment, has become dangerous or defective or Company has received notice of such a condition, or the customer’s equipment or use thereof may impair the equipment of Company or the service to the other customers.  

(PPL Exh. 2).

Additionally, PPL’s tariff, Rule 2 – Requirements for Service, states in pertinent part:
G.
CUSTOMER’S INSTALLATION  

The customer’s service facilities shall be installed and maintained in accordance with Company’s “Rules for Electric Meter and Service installations”.  In residential and commercial complexes and multiple occupancy buildings, the owner is responsible for all service entrance facilities including individual service wiring where separate metering for each tenant is required by the Company.  Company is not responsible for customer’s wiring or equipment.  Company is willing to assist customer with advice without incurring responsibility.  Company may refuse to commence or continue service when, in Company’s opinion, customer’s installation is not in proper operating condition or does not conform to this tariff.

(PPL Exh. 1).

ALJ Salapa, as did the City in its Brief, extensively addressed the above-cited tariff rules for their applicability to the instant Petition.  

The City and PPL each presented witnesses who testified concerning the condition of the electric installations at the Americus Hotel.  The City sponsored the testimony of Frank F. Ulisse, principal electrical engineer in the firm of Pennoni Associates, Incorporated.  (N.T. 177).   Mr. Ulisse is a licensed professional engineer with over 19 years of experience in evaluating electrical systems and major electrical installations for hotels and major buildings.  (N.T. 178; City Exh. 1).  Mr. Ulisse was present on behalf of the City at the 
March 16, 2007 tour of the Americus Hotel.  (N.T. 185).
Mr. Ulisse testified that, according to his observations at the Americus Hotel, there were “several situations with the customer’s installation at the point of connection with PPL service that were dangerous or defective.”  (N.T. 198).  These conditions involved the degree of corrosion on the equipment, including the grounding connection, high levels of humidity which would compromise the main distribution panel that has a 3,000 amp breaker, and other National Electrical Code (NEC) violations further “downstream” throughout the building (in addition to the conditions noted at major entrance for connection with PPL’s facilities in the building’s sub-basement).  (N.T. 197-200).
           

PPL, through its witness, Mr. Kupres, presented evidence that the “customer installation” or interface between PPL’s facilities and those of the Americus Hotel were satisfactory.  PPL did not contest the compliance of the customer-owned facilities at the Americus Hotel with applicable electrical, building, and fire code regulations.  However, PPL could not conclude that the customer-owned facilities posed an imminent danger.  Because PPL could not so conclude, its witness took the position that the condition of the facilities did not render the customer susceptible to immediate termination of service according to the provisions of its tariff.   See N.T. 90, 93-94, PPL. Ex. 5.  
The testimony of Mr. Kupres for PPL is at variance with that of Mr. Ulisse for the City to the extent they do not agree on the impact of the admitted, deteriorated condition of the Americus Hotel facilities on those of PPL.  ALJ Salapa concluded:

 The conduits from PPL’s vault to Americus’ switch gear are intact and not compromised.  (PPL. Exs. 8-9, 15-16, N.T. 97-99, 107-108) The PPL meters at various locations in the Americus Hotel are intact and functional.  (N.T. 109-113, 116-119, PPL Exs. 17-18, 21).  The customer interface equipment that PPL is concerned with is properly installed.  (N.T. 119)  PPL has recommended that Americus discuss the various City of Allentown electric code violations with an electrical contractor.  (N.T. 94-95, 119, PPL. Ex. 6)  

(Order at 9).                  
In light of the conclusion of ALJ Salapa, the City asserts that the testimony of Mr. Ulisse should be accepted over that of Mr. Kupres.  See City Post Hearing Brief.  The City also argues that PPL’s position that its tariff provisions only permit termination of service where the customer’s equipment connected to PPL’s equipment pose some danger to PPL’s equipment is not consistent with the actual language of its tariff, as well as PPLs’ own practices.  The City asserts that the terms “customer equipment” and “customer installation” are broader terms, separate and apart from the term “service entrance facility.”  (Post Hearing Memorandum at 3-4).

The City cites PPL's rules which require that the customer’s wiring and electrical apparatus shall be installed, maintained and operated by the customer in accordance with, and in conformity to, any and all local or other government requirements, including the NEC and the IRC rules, as support for the termination of service to the Americus Hotel.  (Post Hearing Memorandum at 4).  

The City further criticizes PPL’s position to decline to terminate service under the present facts as internally inconsistent.  It notes that PPL would be concerned with the integrity of the entire electric system for a commercial, multi-tenant customer prior to initiating service, in the first instance.  Thus, argues the City, it is inconsistent to take the view that PPL is not to be influenced by such factors (the condition of the customer-responsible facilities) for the purpose of disconnecting service.  (Post Hearing Memorandum at 4-5).      

As noted, ALJ Salapa endorsed the interpretation of PPL regarding its tariff.  He rejected the contention of the City that, pursuant to said tariff, PPL was required to terminate service to the Americus Hotel as a result of its terms.  
On consideration of the positions of the parties, we shall adopt the recommendation of the presiding ALJ.  Under all the applicable provisions in PPL’s tariff which are cited, such provisions expressly contemplate the exercise of reasoned and informed judgment on the part of PPL, as the utility.  See Rule 10(B)(2), “The customer’s installation, in Company’s judgment, has become dangerous or defective . . . ;” also Rule 2, “Company may refuse to commence or continue service when, in Company’s opinion, customer’s installation is not in proper operating condition or does not conform to this tariff.” (Emphasis added).  On consideration of the record in this proceeding, and on review of the significant considerations involved, we conclude that the presiding ALJ and PPL provide a reasonable interpretation of PPL’s tariff.  Further, we conclude that the discretion exercised by PPL pursuant to the authority conferred by its tariff has been reasonably exercised.

2.
 The Need for Relief is Immediate
We conclude that the presiding ALJ correctly determined that   PPL’s need for relief is immediate and adopt his pertinent reasoning:

[T]he evidence shows that the City of Allentown has sent a letter dated March 16, 2007 to PPL stating:  “ . . . the undersigned City of Allentown Building Inspector directs that the public nuisance created by the defective electrical system at the above premises be abated by the termination of electrical power service to the building.”  (Emphasis added)   (PPL Ex. 4)  The letter asserts that the customer installations at the Americus Hotel have become dangerous and defective such that PPL has the authority, pursuant to Rule 10B(2)(b) (PPL Ex. 2) of its tariff, to terminate service to the Americus Hotel.  The March 16, 2007 letter further states that the hazards in the Americus Hotel justify immediate termination of electric service under PPL’s tariff, (PPL Exs. 1-2) PPL’s Rules for Electric Meter & Service Installations (PPL Ex.3) and Commission regulations.  This directive issued by the City of Allentown is well in advance of the Commission being able to complete a decision on the merits of the underlying complaint.  

(Order at 11)(emphasis original).
3.        The Injury Would be Irreparable if Relief is not Granted
We shall adopt the ALJ recommendation that PPL has established that its injury will be irreparable if injunctive relief is not ordered.   (Order at 12).  On consideration of the positions of the parties, we conclude that PPL has made a prima facie case that it was placed in the position of terminating service during a pending Formal Complaint before this agency.  Termination of service under these circumstances could have subjected PPL to potential civil liability and liability under the Code.  The violation of any applicable provision of the Code establishes irreparable harm, per se.  See Pa. PUC v. Israel and  Commonwealth of Pa. v. Coward, 489 Pa. 327, 414 A.2d 91 (1980) - where a statute proscribes certain activity, all that need be done is for the court to make a finding that the illegal activity occurred.  Based on the foregoing, the harm to be avoided is irreparable.
4.        The Relief Requested is not Injurious to the Public Interest.

We have engaged in a careful balancing of the substantial interests of the City and those of petitioner, PPL, in this matter.  On consideration of the record, we shall adopt the ALJ recommendation.  We conclude that the relief requested is not injurious to the public interest.  52 Pa. Code § 3.6(b)(4).  
We agree with the reasoning of the presiding ALJ that the City has available to it a number of legal and equitable remedies to enforce the provisions of its applicable codes and ordinances, notwithstanding the grant of interim emergency relief to PPL.  We accept the representations of PPL, that the conditions at the building do not pose an immediate threat to PPL’s facilities at the Americus Hotel.  Nor do they pose an immediate threat to electric service for the surrounding area.  (Order at  13; N.T. 118-124).
ALJ Salapa has correctly analyzed the public interest considerations in this case by noting the effect that terminating electric service to the Americus Hotel will have on PPL customers located in the Americus Hotel other than Americus.  Cingular intervened and appeared at the March 20, 2007 hearing. Cingular testified that it would be adversely affected by the termination of electric service to the Americus Hotel because it would be unable to serve its customers.  (N.T. 247).  Cingular’s facilities located on the roof of the Americus Hotel are not in violation of any City of Allentown codes or ordinances, and its account with PPL is current.  (N.T. 244).   Cingular has not received any notice from PPL regarding termination of electric service.  (N.T. 245).  If PPL terminated service to the Americus Hotel, Cingular’s equipment would cease functioning.  (N.T. 247).  If Cingular’s equipment stopped functioning, Cingular could not provide 911 services from that facility.  In addition, if Cingular’s equipment stopped functioning, some of the 55,000 telephone calls that go through that facility every day would be disrupted.  (N.T. 241-242).  (Order at 13).  We also note that the facilities of Cingular are “unmanned,” thereby placing no Cingular employee in imminent harm from conditions at the Americus Hotel.  See Lehigh County Ct. Appeal. 
 For all of the above reasons, the Commission concludes that PPL has proven by a preponderance of the evidence that the relief requested is not injurious to the public interest.

Conclusion
Based on the foregoing, we shall adopt the March 26, 2007 Order of presiding ALJ Salapa.  We conclude that the criterion of 52 Pa. Code § 3.6(b) has been established by a preponderance of the evidence.  The parties did not present evidence on issues regarding the posting of a bond, and we shall also adopt the ALJ recommendation on this issue;  THEREFORE, 

IT IS ORDERED:
1.
That the March 26, 2007 Order of Administrative Law Judge David A. Salapa is affirmed, consistent with the discussion contained in this Opinion and Order.

2.
That PPL shall not terminate service, absent an imminent threat to life, health safety or substantial property damage or in the event of a local, State or national emergency, to the Americus Hotel located at 541 West Hamilton Street, Allentown, Pennsylvania, pending the entry of the final Commission Order ending the formal complaint proceeding at 
Docket No. C-20077427.
3.
That the proceedings in this matter are remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary and the issuance of an Initial Decision on the Formal Complaint at 
Docket No. C-20077427.




BY THE COMMISSION







James J. McNulty







Secretary
(SEAL)

ORDER ADOPTED:  May 10, 2007
ORDER ENTERED:  May 15, 2007
� 	On April 24, 2007, the Commission issued a Secretarial Letter waiving 52 Pa. Code § 5.305(f), which requires Commission action within thirty days of receipt of the material question. 


� 	PPL, through its principal witness at the hearing on the Petition, Mr. Michael Kupres, toured the Americus Hotel on March 16, 2007.  Mr. Kupres was accompanied by personnel from the City.  (City Brief at 2; N.T. 130-131; PPL Exh. 4). 


� 	52 Pa. Code § 3.1 defines interim emergency order as “An interlocutory order issued by a presiding officer which is immediately effective and grants or denies injunctive relief during the pendency of a proceeding.”





� 	At ¶ 8 of Americus’ Answer to New Matter of PPL, filed 


March 22, 2007, it states that Americus has appealed a public nuisance violation dated Aril 21, 2006, to the Allentown Building Code Board of Appeal and a hearing in regard to that appeal has not been scheduled.  The Lehigh County Ct. Appeal, produced as City Exh. 8, involved an appeal of a December 19, 2005 decision of the Allentown Building Appeals Board.  This appeal was denied by the Court of Common Pleas.       


� 	We note that the ability of the City to terminate service to the Americus Hotel without the involvement of PPL is disputed.  (Order at 11).  


� 	This witness also testified to his observation of a lot of “pirating” or “tapping,” which refers to splicing into a conductor to take power off an existing conductor or an existing copper bus within an electrical panel.  (N.T. 201).  
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