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INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On October 30, 2006, Peter A. Shanks (Complainant) filed a formal complaint (complaint) against Philadelphia Gas Works (Respondent) alleging that he is being held responsible for charges incurred by tenants illegally residing in his property.  On November 29, 2006, Respondent filed an answer denying any violation of Pennsylvania public utility law.

By Hearing Notice dated December 6, 2006, the parties were notified that an initial hearing was scheduled for January 22, 2007.  On December 12, 2006, I issued a Prehearing Order that informed the parties of certain procedural rules that would be followed in this case.  
The initial hearing was held as scheduled.  Complainant appeared pro se and testified.  He introduced four exhibits, all of which were admitted into evidence.  Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Anne Marie Cromley, a senior customer review unit officer for Respondent.  Respondent introduced five exhibits, all of which were admitted into evidence.
The hearing transcript consists of 87 pages.  The record closed on February 22, 2007.  
FINDINGS OF FACT
1.
On November 2, 2004, Complainant, Peter A. Shanks, purchased a duplex located at 6342 Torresdale Avenue, Philadelphia, PA 19135, from Murray Goldman.  Tr. 7, 9-10.
2.
On November 4, 2004, Mr. Goldman contacted Respondent, Philadelphia Gas Works, and requested that gas service in his name to the Torresdale Avenue property be terminated as of November 1, 2004.  Tr. 47.

3.
Respondent took gas service out of Mr. Goldman’s name as of November 1, 2004, and put gas service in a “soft account.”  Gas service to the Torresdale Avenue property was in a “soft account” from November 6, 2004 to July 12, 2005.  Tr. 46-47, 69.
4.
There is one gas meter in the Torresdale Avenue property, an automatic meter reading (AMR) device.  Tr. 46-47.

5.
When Complainant purchased the Torresdale Avenue property, there were two tenants of Mr. Goldman still residing there.  David Denofa resided on the top floor and William Robert McManus resided on the first floor.  Tr. 11-12.

6.
On February 7, 2005, Complainant telephoned Respondent and reported that two tenants in the property, Messieurs Denofa and McManus, were illegally using gas.  Tr. 57-58; PGW Ex. 4 at 4.
7.
On February 9, 2005, Respondent’s employees went to the property to shut-off service.  However, they could not locate the curb box or otherwise gain access to the property to effectuate shut-off.  They consequently left a 72 hour shut-off notice at the property.  Tr. 56-57.

8.
On April 11, 2005, Mr. McManus vacated the property.  Tr. 18-19.

9.
On July 19, 2005, Complainant moved into the first floor apartment in the Torresdale Avenue property that had been vacated by Mr. McManus.  Tr. 19-20.

10.
On July 19, 2005, Complainant went to Respondent’s office and gas service was placed in his name.  Tr. 62, 70.
11.
During Labor Day weekend 2005 (either September 3 or 4) Mr. Denofa vacated the Torresdale Avenue property.  Tr. 19.
12.
The bill for gas service during the “soft account” period from November 6, 2004 to July 12, 2005, totaled $2,312.67.  The bill was based on an actual meter reading, with a meter read start of 3852 and a meter read end of 5353.  Tr. 69; PGW Ex. 1 at 4.

13.
Complainant’s outstanding balance as of January 17, 2007, was $4,075.97.  Tr. 74; PGW Ex. 1 at 74.   
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Company, F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Company, 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).


In the present case, Complainant alleged that Respondent is unlawfully holding him responsible for payment of gas bills associated with the usage of two tenants of the former owner who continued to reside in the property after he purchased it.  According to Complainant, he purchased the duplex located at 6342 Torresdale Avenue in Philadelphia on November 2, 2004, from Murray Goldman.  At the time of purchase, Complainant testified, he had a verbal understanding with Mr. Murray that the two tenants would move out of the property.  Tr. 12-13.  The two tenants were David Denofa, who resided on the top floor of the property, and William Robert McManus, who resided on the first floor of the property.  However, despite his understanding with Mr. Goldman, Mr. McManus did not vacate the property until April 11, 2005, and Mr. Denofa did not vacate the property until September 3 or 4, 2005, according to Complainant.  Complainant claimed that he did not move into the property until July 19, 2005, and at that time he took up residence in the first floor apartment that Mr. McManus had vacated.  Complainant asserted that he contacted Respondent in early 2005 and complained that two tenants in the property were illegally using gas service.  Complainant stated that he did not receive any rent from the tenants.  It is Complainant’s position that he should only be held responsible for payment of the gas bill for the first floor apartment starting on July 19, 2005, when he moved in, and that he should not be held responsible for payment of the gas bill for the entire building until September 3 or 4, 2005, the day Mr. Denofa moved out of the top floor apartment.  Tr. 25.


Respondent’s witness, Ms. Cromley, indicated that the property only has one gas meter and therefore Respondent could not provide separate bills for the two apartments.  Tr. 46-47.  Ms. Cromley testified that moreover, as the owner of the building since November 2004, Complainant was responsible for payment of the bills for gas service provided to the property during his ownership.  Tr. 52, 55.  Ms. Cromley testified that service to the property was placed in a “soft account” after the prior owner, Mr. Goldman, contacted Respondent and requested that service to the property be terminated as of November 1, 2004.  Ms. Cromley explained that after a property is sold, Respondent leaves gas service on at the property in anticipation that the new owner will want to have gas service.
  Ms. Cromley indicated that Respondent feels comfortable that it would be able to accurately bill for usage because the meter in the property is recording usage.  Tr. 46-49.  In the interim between the time service is taken out of a prior owner’s name and placed in a new owner’s name, service is placed in a “soft account,” according to Ms. Cromley.  Id.  Ms. Cromley testified that gas service was placed in Complainant’s name on July 19, 2005, when Complainant went to Respondent’s district office.  Ms. Cromley stated that the soft account period was from November 6, 2004 to July 12, 2005, and the bill for gas service during that period was $2,312.67.  Respondent is holding Complainant responsible for payment for gas usage during the period that service was in a “soft account.”  Ms. Cromley testified that Complainant’s total outstanding balance as of January 17, 2007, was $4,075.97. 


I agree with Respondent that when Complainant purchased the property, he became responsible for payment of the gas bills.  There was only one gas meter in the property, resulting in only one gas service account and one gas bill, which was the responsibility of the building’s owner.  Respondent cannot be placed in the untenable position of attempting to resolve a dispute between a property owner and tenants (albeit unwanted tenants) in order to receive payment for gas service provided to the owner’s building.  It was not Respondent’s responsibility to evict the tenants residing in the property.  It was not Respondent’s responsibility to pursue the tenants and/or the former landlord for payment for the gas used at the property during the time Complainant owned the property.  Complainant is free to pursue in a court of competent jurisdiction any legal recourse against the tenants and/or the former property owner for their actions or inactions that may be available to him.  For all of the foregoing reasons, I find that Complainant did not meet his burden of proof.  I must therefore dismiss the complaint. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).
3.
Complainant failed to meet his burden of proof.
4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Peter A. Shanks against Philadelphia Gas Works at Docket No. F-01967831 is dismissed. 
2.
That this case be marked closed.

Date:       April 19, 2007     



__________________________________







Charles E. Rainey, Jr.







Administrative Law Judge  
� 	Record evidence shows that Respondent did attempt to shut-off service to the property on February 9, 2005, after receiving a call from Complainant that two tenants were illegally using gas at the property.  Tr. 56-57.  However, when Respondent was not able to locate the curb box or otherwise gain access to the property to effectuate shut-off, it left a 72 hour shut-off notice at the property.  Id.  There is no indication in the record that Respondent ever followed-up on the 72 hour shut-off notice. 
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