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HISTORY OF THE PROCEEDINGS


On January 12, 2007, Leonard Lewis (Complainant) filed a formal Complaint with the Commission against UGI Utilities, Inc. (Respondent or UGI) alleging that the gas had been terminated at a rental property that he owned, that the property was vacant during renovations, and that there was no use of gas for which UGI subsequently billed him.  He asks that the Commission have the gas company prove that the gas was turned off, or that he be relieved of the debt.


On January 31, 2007, UGI filed its Answer which admitted that the Complainant’s gas had been shut off but stating that there was subsequent usage at the residence in question.  Accordingly, UGI states that its billing for the usage is appropriate.



By Notice issued February 22, 2007, a telephonic hearing was scheduled for Tuesday, April 3, 2007.  On February 22, 2007, I issued a Prehearing Order which set forth some of the procedural requirement of a formal proceeding before the Commission.


By letter dated March 5, 2007, Melville G. M. Walwyn, Esq., entered his appearance on behalf of the Complainant.  By Notice issued March 26, 2007, the hearing was rescheduled for April 13, 2007.



On April 12, 2007, I noticed that Mr. Walwyn had not been added to the service list and called to ensure that he had notice of the next day’s telephonic hearing.  On April 13, 2007, he indicated that he was prepared to proceed with the hearing.



On April 13, 2007, the hearing was held as scheduled, with Mr. Walwyn appearing on behalf of Complainant, and Complainant and his wife testifying.  Larry R. Crayne, Esq., appeared on behalf of UGI and presented the testimony of Thomas Sload.  The hearing produced a transcript of 71 pages.  The Complaint was admitted as Complainant’s Exhibit 1, and seven exhibits were admitted for UGI.  The record closed upon receipt of the transcript.


The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Leonard Lewis, 1819 Holly Street, Harrisburg, PA  17104, owner of an adjacent property at 1817 Holly Street, which is the subject of this Complaint.



2.
Respondent is UGI Utilities, Inc., a jurisdictional public utility providing residential natural gas service in the Commonwealth of Pennsylvania, including to the property located at 1817 Holly Street, Harrisburg.



3.
Anne Johnson, Complainant’s wife, testified on his behalf.  Tr. 6.


4.
The subject property at 1817 Holly Street is a rental property owned by Complainant and his wife, where the tenant moved out in August 2005.  Tr. 8.


5.
The property has been vacant since August 2005.  Tr. 8.



6.
Electric and water services were not discontinued.  Tr. 14.



7.
The furnace in the subject house is a steam furnace.  Tr. 17.


8.
The subject house is equipped with a gas stove, furnace and hot water tank.  Tr. 18.



9.
After the tenant moved out, the owners began to renovate the property, and they had not finished at the time of the hearing.  Tr. 7-26.


10.
Thomas Sload, supervisor of central accounting for UGI, appeared and testified.  Tr. 37.



11.
UGI Exhibit R-1 is a statement of account for the subject property.  Tr. 38.



12.
Actual meter readings were taken on December 28, 2005, for the billing amount of $671.78, and March 8, 2006, for the billing amount of $740.98.  Tr. 38; UGI Ex. R-1.



13.
UGI Exhibit R-2 is a Gas Meter Test Card which shows that the meter was brought into UGI’s central meter shop for testing, which occurred on March 20, 2006, resulting in finding that the meter was a little slow but still within the Commission’s guidelines for accuracy.  Tr. 40-41; UGI Ex. R-2.



14.
UGI Exhibit R-3 is a report from the PUC’s BCS, which indicates that the BCS investigation was opened on March 22, 2006, and the determination issued September 26, 2006, in favor of the utility.  Tr. 41; UGI Ex. R-3.



15.
UGI Exhibit R-4 is an internal company document which indicates that the September 12, 2005 shut-off was at the curb only, or a “soft close.”  Tr. 41; UGI Ex. R-4.



16.
UGI Exhibit R-5 is an internal company document which indicates that a company representative went to the location to investigate consumption on February 13, 2006, and February 24, 2006, and found the meter valve closed at the curb both times, and both times no access to the internal meter was available.  Tr. 41-42; UGI Exhibit R-5.



17.
UGI Exhibit R-6 is an internal company document showing that a utility employee gained access on March 8, 2006, and removed the meter from the premises.  Tr. 42-43; UGI Ex. R-6.


18.
UGI Exhibit R-7 reflects the contacts made with Complainant, a list of utility attempts to access the premises, and activities in terms of checking the shut-off valve and usage.  Tr. 43; UGI Ex. R-7.


19.
UGI has no record of a complaint regarding a possible gas leak.  Tr. 44. 



20.
The integrity of the curb valve cannot be checked until gas service is restored to the property.  Tr. 47.



21.
The gas was being consumed at the property.  Tr. 49.


22.
The only reason that gas would register through the meter is that it was being consumed by the appliances located within the property.  Tr. 50.



23.
Usage was detected by a UGI employee with an ERT device, which allows the company to read a meter from outside the building where the meter is located on December 28, 2005.  Tr. 51, 54.


24.
UGI attempted to gain access to the property in January 2006.  UGI Ex. R‑7, p. 3; Tr. 55.



25.
UGI confirmed that the gas was shut off at the curb on February 13, 2006, but could not access the inside meter.  UGI Ex. R-7; Tr. 55.



26.
UGI called Complainant on February 13, 2006, and left a message.  UGI Ex. R-7, p. 2; Tr. p. 55.



27.
Complainant returned the telephone call on March 6, 2006.  UGI Ex. R-7, pp. 1-2; Tr. 55.



28.
UGI removed the meter on March 8, 2006.  UGI Ex. R-7, p. 1; Tr. 55.



29.
UGI sent two bills:  the first was sent on March 15, 2006, for the usage registered from September 2005 to December 28, 2005, for the amount of $671.78; the second was sent on March 16, 2006, for the usage registered on the meter from December 28, 2005, to March 8, 2006, when the meter was removed, for the amount of $746.98.  Tr. 56, 58.



30.
The October 31, 2006 document was a reminder of the amount due, not the bill itself.  Tr. 56.


31.
Active accounts receive a bill each month with all activity on that account reflected on it, but an inactive account with the meter removed would not.  Tr. 58-59.

DISCUSSION



Complainant has the burden of proving his case.  66 Pa. C.S. §332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. §701.


Complainant alleges that the bills issued by UGI for gas service which it did not ask for, did not agree to, and did not use are improper.  According to complainant and his wife, after the tenant moved out of the house, Complainant “winterized” the residence, which consisted of draining the pipes and even the valves on the furnace and hot water heater to eliminate water which might be caught there and subject to freezing.  Complainant and his wife are renovating the house and did not need gas service in order to do that.  Rather, they retained the electric service but did not maintain gas, and they only worked in the building when the weather was warm enough to allow it.  They claim that there was no heat after September 2005, and there could not have been gas usage since the furnace and hot water heater were drained, and the stove was disconnected.


UGI established that usage was detected by a UGI employee on December 28, 2005, with an ERT device, which allows the company to read a meter from outside the building where the meter is located.  Tr. 51, 54.  UGI attempted to gain access to the property in January 2006.  UGI Ex. R-7, p. 3; Tr. 55.  UGI confirmed that the gas was shut off at the curb on February 13, 2006, but could not access the inside meter.  UGI Ex. R-7; Tr. 55.



UGI called Complainant on February 13, 2006, and left a message.  UGI Ex. R-7, p. 2; Tr. p. 55.  Complainant returned the telephone call on March 6, 2006.  UGI Ex. R-7, pp. 1-2; Tr. 55.  Consequently, UGI removed the meter on March 8, 2006.  UGI Ex. R-7, p. 1; Tr. 55.



Commission records indicate that the Complainant lodged an informal complaint with the Bureau of Consumer Services on March 22, 2006, consistent with the UGI billing information that two bills were issued, one on March 15, 2006, for the usage registered from September 2005 to December 28, 2005, for the amount of $671.78; the second was sent on March 16, 2006, for the usage registered on the meter from December 28, 2005, to March 8, 2006, when the meter was removed, for the amount of $746.98.  Tr. 56, 58; FOF 29.



However, Complainant’s wife, Ms. Johnson, also testified that the first notice she had of the UGI claim was in October 2006, when she received the bill which is attached to the Complaint, admitted here as Complainant Exhibit 1.  Tr. 15


Complainant testified that he had “winterized” the residence by shutting off the water, draining the toilets, furnace and hot water tank.  He opened the valve at the bottom of the furnace and drained the water out of the furnace and the hot water tank.  Tr. 17.  He testified that the stove was disconnected.  Tr. 18.  He did not state a date or approximation of when the house was winterized.


The persuasive testimony was provided by UGI witness Sload:
ALJ:  Let me ask you, if there are no utilities drawing gas through the meter, where would the gas that goes through a leaky curb valve go?

Sload:  It wouldn’t go anywhere.  If there was gas not being consumed, it would stop at the appliance or the shut off valve.  If the appliances aren’t consuming the gas and if there’s no leak and I testified we had no leak orders and Mr. Lewis implied they had never smelled gas,
 if the gas is not being consumed it would pass through to the appliance and stop there.  Otherwise, you’d have a leak order.
ALJ:  So can a furnace that’s been drained the way that Mr. Lewis described it draw gas through a meter?

Sload:  I’m not sure, Your Honor.  I mean if it’s not actually burning the gas and consuming it to make energy, I would imagine no, it would shut itself down.  But as I said, the amount of gas that passed through that meter was a lot of gas.  There would definitely be leak odors with that.

ALJ:  Okay, when you say a lot, do you mean enough to power a furnace or what kind of an appliance?

Sload:  Oh there was definitely enough in there to power a furnace, a water heater, a range, sure.

ALJ:  All of those?

Sload:  Yes.  Yeah, we had, within a two-month time period, 70 days actually so it was a little over two months, from 1/28 to 3/8 we consumed 441 cubic feet of gas which is a lot of gas.  Tr. 52-53. 



Complainant has failed to sustain his burden of proving that the bills rendered by UGI were improper or unwarranted.  Rather, the amount of gas registering on the meter supports a finding that the gas was consumed at the premises, not leaking out of the pipes into the house.

Counsel for UGI cites two Commission decisions to support the company’s billing to the Complainant.  In Constantine Daskalakis v. PGW, PUC Docket No. F-00982198 (Order entered December 6, 2002), PGW turned off the gas to the customer’s apartment instead of to the apartment of a second customer, and it took three days to figure out that the two meters had been switched and to restore service to the first customer.  PGW then subtracted the payments made by the first customer from the amount due to actual usage, which had been billed to the second customer, and presented the bill to the first customer.  While the Commission found that the three days to restore gas service was unduly long and constituted inadequate service, it also found that PGW’s waiver of finance charges and $32.00 discount was an adequate way to deal with the inconvenience of the rebilled amount.  The rebilled amount itself was permitted to be made up $30.00 per month until the arrearage was paid in full.  But the point that UGI makes is that the rebilled amount represented actual usage and the utility was entitled to payment for it.

In the second case, Maureen Monczewski v. PPL Electric Utilities Corporation, PUC Docket No. F-01831657 (Order entered September 18, 2006), PPL had switched the accounts for two customers in the same residential development with nearly the same address.  There were numerous findings of utility misconduct, including improper notice of impending termination and failure to supply a monthly bill, even after the ratepayer called to inform the utility that she was not receiving bills.  However, eventually the customer was required to pay for her actual usage, which is UGI’s point in referring to this case.


The question in each case was whether the customers should be held responsible for amounts which were used but not billed properly by the utility.  The answer in each was yes.  



Commission regulations address the proper method for billing for previously unbilled service:

§56.14. Previously unbilled utility service.

    When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50: 

   (1)  The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement. 

   (2)  The period of the payment agreement may, at the option of the ratepayer, extend at least as long as: 

     (i)   The period during which the excess amount accrued. 

     (ii)   Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

52 Pa. Code §56.14.


The evidence shows that UGI failed to follow the requirements set forth in this regulation.  It is clear that the gas consumption resulted from leakage that was not detected by the Company until December 28, 2005, and that the amount in question exceeds the otherwise normal estimated bill by at least 50% or $50.00.


Therefore, UGI is required to review the bill with the ratepayer and attempt to enter into a payment agreement, which may be at least as long as the period of unbilled use, September 2005 through March 2006, or longer if the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.  52 Pa. Code §56.14.  The record indicates that on March 15, 2006, a bill for the usage registered from September 2005 to December 28, 2005, for the amount of $671.78 was sent to the Complainant and on March 16, 2006, a bill for the usage registered on the meter from December 28, 2005, to March 8, 2006, when the meter was removed, for the amount of $746.98 was sent to the Complainant.  Tr. 56, 58.  This billing does not comply with the regulation.  



Therefore, UGI shall be directed to rebill the Complainant for the usage registered on the meter when it was removed from the premises in accordance with the regulation.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. §701.

2.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).
3.
As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).



4.
The Public Utility Code provides that every jurisdictional public utility shall provide reasonable service.  66 Pa. C.S. §1501.



5.
Complainant has failed to sustain his burden of proving that the bills rendered by UGI were improper or unwarranted.


6.
Complainant has failed to sustain his burden of proving that the bills rendered by UGI were improper or unwarranted.
7.
§56.14. Previously unbilled utility service.

    When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50: 

   (1)  The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.
   (2)  The period of the payment agreement may, at the option of the ratepayer, extend at least as long as: 

     (i)   The period during which the excess amount accrued. 

     (ii)   Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

52 Pa. Code §56.14.  


8.
The utility is required to bill for previously unbilled service in compliance with 52 Pa. Code §56.14.
ORDER

THEREFORE,

IT IS ORDERED:


1.
That the Complaint filed by Leonard Lewis against UGI Utilities Inc. at PUC Docket No. C-20077271 is dismissed.


2.
That UGI Utilities Inc. is directed to rebill the outstanding amount of $1418.16 in accordance with the Commission’s regulation at 52 Pa. Code §56.14.


3.
That UGI Utilities Inc. submit a copy of its rebilling to the Commission’s Bureau of Consumer Services for compliance.

Dated:
 April 30, 2007


_______________________________________







Susan D. Colwell






Administrative Law Judge
� 	Attorney Crayne:  Mr. Lewis, did you at any time think you had a gas leak at these premises?


Mr. Lewis:  No, I had no reason.


Mr. Crayne:  You never smelled gas?


Mr. Lewis:  No, I can’t say I did.  Tr. 36.
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