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HISTORY OF THE PROCEEDING



On October 10, 2006, Sarangbe Keita (Complainant) filed a Complaint against PECO Energy Company (Respondent or PECO) alleging that there were incorrect charges on her bill.     
PECO duly filed an Answer denying that there were incorrect charges for electric and gas usage on her account.  PECO further averred that the reason Complainant’s bill seemed high was because Complainant had not made any payments since August 16, 2005 although her usage remained constant; and that the only payment received from August 15, 2005 to the date of the filing of PECO’s Answer was one LIHEAP grant in the amount of $469.00 which was received on April 17, 2006.  
PECO also averred that on November 15, 2005 Complainant received a bill from PECO showing a total account balance of $700.09; that from August 16, 2005 through to November 15, 2005, Complainant made no payments and there was an accumulation of unpaid charges mounting; that on November 15, 2005, a security deposit was charged to the account for account delinquency; that the deposit was billed in three installments, i.e., on November 15, 2005 in the amount of $151.00, and  two installments of $75.50 were billed on December 15, 2005 and January 18, 2006 respectively; and that thereafter on February 2, 2006 Complainant’s $302.00 deposit was cancelled from her account.

PECO next averred that Complainant’s gas usage demonstrated a pattern of normal increased usage during the winter months including December through April; and that her current outstanding balance is $1,850.86; that her bills were verified during a conversation Complainant had with a PECO Energy representative on July 26, 2005; that during that conversation, it was explained to Complainant that her gas bills ranged from $129.13 to $228.44 in the winter peak season; that Complainant admitted that she uses space heaters at the property in conjunction with natural gas heating during the winter months; that PECO conducted a cost-estimate together with the Complainant, which demonstrated that Complainant had the potential for the usage at the property for which she was billed.
PECO also averred that on January 31, 2006, the Complainant was enrolled in the CAP Rate Program for her electric and gas services; that she is on CAP tier B for her electric service and tier D for her gas service and receives an 85% discount on her first 500 kilowatt hours for her electricity usage; and that a decision of the Bureau of Consumer Services (BCS) issued on or about August 21, 2006 dismissed the Informal Complaint and found that Complainant’s bills were correct as rendered.  PECO seeks dismissal of the Complaint.

A telephonic hearing was held on March 7, 2006.  Complainant appeared pro se, testified on her own behalf and introduced five exhibits.  Respondent appeared by Counsel and one witness who testified and sponsored three exhibits.  The record consists of 92 pages of transcript and the aforesaid exhibits, and was closed on March 7, 2007.  No Briefs were filed.

FINDINGS OF FACT


1.
Complainant is Sarangbe Keita of 8 S. Bonsall Avenue, Glenolden, PA 19036.



2.
Respondent is PECO Energy Company.



3.
Complainant receives electric and gas service from Respondent.  She opened her account in February 2004 (N.T. 9).



4.
Complainant currently resides with her 6-month-old son and her 10-year-old daughter (N.T. 6).



5.
Complainant is on disability and receives a weekly income from her employment insurance (N.T. 7).



6.
Complainant is disputing the entire bill (N.T. 8).



7.
Complainant moved into her house in February 2004 (N.T. 9).



8.
At that time (February 2004) Complainant had 3 jobs, two jobs from 5:00 a.m. to 11:00 p.m. (N.T. 12-13) and a third job on the weekends (N.T. 13).



9.
Complainant stopped working in January 2006 when she was injured (N.T. 17-18). 


10.
Complainant did not make any payments during 2006 or 2007 because she was not working (N.T. 20, 22).  



11.
Complainant was in the home the entire time during 2006 and 2007 because of her injury (N.T. 21-22).



12.
Complainant has an automatic meter (AMR) in the house (N.T. 26).



13.
At the time Complainant opened the gas/electric account in February 2004 (N.T. 9), she lived alone (N.T. 11, 72).



14.
On May 25, 2005, Complainant advised PECO that there was one adult and one child residing there (N.T. 72).



15.
Complainant’s daughter moved back with her in 2006 (N.T. 11) and there were then a total of three persons in the house (N.T. 6, 11, 66-68, 72).



16.
Complainant had one space heater (N.T. 35) which she used when her home gas heater was not in use (N.T. 36 from February 2004 to September 2005 (N.T. 38-39).


17.
Complainant told a PECO representative that she was using a space heater in conjunction with the gas heat (N.T. 63).



18.
From February 2004 to June 2006 Complainant was working but in January 2006 she sustained an injury, could not work, and remained at home all the time (N.T. 6, 11, 66-68, 72).



19.
PECO Exh. No. 1 indicates that Complainant’s gas usage during the period February 2004 through October 2005 was generally consistent with the corresponding 2004 and 2005 months.



20.
Complainant’s potential for electric usage during the winter was 413 KWH which was determined from information supplied by Complainant to PECO and included the fact that at that time there was only one person at the property (Complainant herself) and a T.V, refrigerator, freezer, washer, lighting, and a space heater used in connection with the gas heater which was not working properly (N.T. 66-68).  Complainant also had a computer (N.T. 77).



21.
During the winter period, gas usage was low for gas heating, but the electric consumption increased (N.T. 74).  



22.
The use of the alternative heating supply (an electric space heater) was confirmed from the information given by Complainant to a PECO representative (N.T. 77-78) and from the seasonal increase in electric usage from November 2005 to January 2006 (N.T. 80) as compared to prior years (N.T. 82).  



23.
Normally during the heating season the electric would decrease and the gas would be consistent with the prior year (N.T. 82).


24.
Complainant’s payments were consistent until September 2005 and then became sporadic (N.T. 58-59).  



25.
Complainant’s last payment was on August 16, 2005 (PECO Exh. No. 1).



26.
Complainant was enrolled in PECO’s CAP rate program on January 31, 2006 (N.T. 59).  



27.
Complainant receives a discount on both of her rates of usage (N.T. 59).  



28.
At the time she was enrolled in the CAP rate program, the balance was $1,160.24 which was set aside for possible forgiveness if she complied with the CAP rate program terms (N.T. 59).  



29.
Complainant did not comply, but has not yet been dismissed from the program (N.T. 59).  


30.
Under the CAP rate program, Complainant receives an 85% discount on the first 500 KWH of electric usage and a 30% discount on the next 100 KWH and then the regular rate on over 600 KWH usage (N.T. 60).  



31.
Complainant receives an approximate 10% discount on all gas usage (N.T. 60).  



32.
The current total balance as of February12, 2007 on the account was $2,620.55 and the CAP rate balance is $691.24 (N.T. 61).   



33.
On the CAP rate program, Complainant is supposed to pay the monthly bill as rendered on the discounted rates (N.T. 62).  


34.
PECO Exh. No. 3 is the decision of the Commission’s Bureau of Consumer Services (BCS) indicating that the bills were correct; that the informal complaint case was closed; and that Complainant was to continue to pay the CAP rate on the due date of each month (N.T. 71-72).

DISCUSSION



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  By asserting that she has been overcharged and seeking relief for the alleged overcharge, Complainant is the party seeking affirmative relief and therefore, she carries the burden of proof.


The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Le-Ling Hosiery v. Margulies, 364 Pa. 45, 780 A.2d 854.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).


As required by these decisions, the record in this proceeding must be reviewed to determine whether the Complainant has satisfied the burden of proof.  If the review indicates that this burden has been satisfied, it must then be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be deemed to have been satisfied, unless additional evidence has been presented by Complainant in opposition to Respondent’s evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982) aff’d., 501 Pa. 443, 461 A.2d 1234.


In addition to determining whether Complainant has satisfied the burden of proof, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the Pennsylvania Supreme, Superior and Commonwealth Courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required that a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Eric Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Com., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).



Accordingly, in the instant matter, the issue to be decided is whether Complainant has proven by a preponderance of the evidence that she has been overcharged as she has alleged.  In order to do so, Complainant must meet the standards enunciated in Replogle v. PECO, 54 Pa. PUC 528, 530 (1980) wherein the Court stated inter alia,

The standard to be applied in cases such as that presented here, has been enunciated by us in Waldron v. Philadelphia Electric Co. (1980) 54 Pa. PUC 98, and elaborated upon in Branham v. Philadelphia Electric Co. (1980) 54 Pa. PUC 120, Albert v. Pennsylvania Power & Light Co. F-04226108, April 3, 1980; O’Brien v. Pennsylvania Power & Light Co. F-05725746, June 19, 1980; Hooper v. Duquesne Light Co., F-08621970, June 19, 1980; and Windsheimer v. Western Pennsylvania Water Co., C-79081408, August 29, 1980.  We have ruled that when a complainant has presented testimony that the number of occupants has not changed, that the potential for energy utilitization was low, and that complainant’s prior billing history showed no previous abnormalities, he has established a prima facie case which, unrebutted by a utility, would entitle complainant to prevail.

 

At the outset, Complainant testified that she currently resides with her 6-month-old son and her 10-year-old daughter (N.T. 6); that she is on disability and receives a weekly income from her employment insurance (N.T. 7); that she is disputing the entire bill (N.T. 8); that she moved into her house in February 2004 (N.T. 9); that the bills at that time started at $40/month and then started escalating (N.T. 10); that initially she has been working 3 jobs, two jobs from 5:00 a.m. to 11:00 p.m. (N.T. 12-13) and a third job on the weekends (N.T. 13); that she stopped working in January 2006 when she was injured (N.T. 17-18).


Complainant further testified that she did not make any payments during 2006 or 2007 because she was not working (N.T. 20, 22); that although she was in the home the entire time during 2006 and 2007, she is disputing the bill because she believes it to be too high (N.T. 21-22); and that she is seeking reimbursement in the amount of $2,000 (N.T. 26).  Complainant also acknowledged that she has an automatic meter (AMR) in the house (N.T. 26).



In analyzing the first Waldron criterion, i.e., whether the number of household occupants has not changed, the record evidence discloses that at the time Complainant opened the gas/electric account in February 2004 (N.T. 9), she lived alone (N.T. 11, 72); that on May 25, 2005, Complainant advised PECO that there was one adult and one child residing there (N.T. 72).  Thereafter, testified Complainant, her daughter moved back with her in 2006 (N.T. 11), thus making a total of three persons in the house (N.T. 6).  Thus, it can be seen that during the disputed billing period, the number of household occupants did change and therefore, Complainant has not met the first Waldron criterion of establishing a prima facie case.


As to the second Waldron criterion, i.e., that the potential for energy utilization was low, the record evidence discloses that Complainant had one space heater (N.T. 35) which she used when her home gas heater was not in use (N.T. 36) from February 2004 to September 2005 (N.T. 38-39).  Indeed, the record evidence confirms that Complainant told a PECO representative that she was using a space heater in conjunction with the gas heat (N.T. 63).  Moreover, Complainant testified that up until June 2006 she was working; but at the time, she sustained an injury, could not work, and remained at home all the time (N.T. 6, 11, 66-68, 72), and thus increased the potential for electric/gas consumption.  Accordingly, it can be seen that Complainant’s potential for energy consumption was increasing and therefore she has not met the second Waldron criterion for establishing a prima facie case.



As to the third Waldron criterion, i.e., abnormalities in billing history, PECO Exh. No. 1 discloses that Complainant’s gas usage during the period February 2004 through October 2005 was generally consistent with the corresponding 2004 and 2005 months.


Any increase in monthly gas usage from May 2005 onward is attributable to the fact, as aforesaid, that Complainant stated that from that time on there was one child residing with Complainant and a second child moved back with her in 2006 making a total of 3 persons in the home (N.T. 6, 11, 66-68, 72) and that she was at home all the time due to the injury she sustained.


As to electric consumption, the increase shown in PECO Exh. No. 1 in monthly electric consumption from December 2004 onward is attributable to the fact that Complainant was using an electric space heater to supplement her gas heat and because the number of household occupants increased to two on May 2005 and further increased to three persons in 2006 (N.T. 6, 11, 66-68, 72) as well as the fact that during 2006 Complainant herself was at home all the time.


By reason of all of the foregoing, the Administrative Law Judge finds and concludes that Complainant has not established a prima facie case supporting her claim of being overcharged.  



In its direct case, PECO explained in PECO Exh. No. 2 that Complainant’s potential for electric usage during the winter was 413 KWH which was determined from information supplied by Complainant to PECO and included the fact that at that time there was only one person at the property (Complainant herself) and a T.V., refrigerator, freezer, washer, lighting, and a space heater used in connection with the gas heater which was not working properly (N.T. 66-68).  It was later disclosed that Complainant also had a computer (N.T. 77).


The record evidence also revealed that during the winter period, gas usage was low for gas heating, but the electric consumption increased (N.T. 74) which indicates that an alternative heating supply was being used (N.T. 74).  As aforesaid, the alternative heating supply (an electric space heater) was confirmed from the information given by Complainant to a PECO representative (N.T. 77-78) and from the seasonal increase in electric usage from November 2005 to January 2006 (N.T. 80) as compared to prior years (N.T. 82) which indicates that there was a problem with the gas heat because the increase was on both rates simultaneously when normally during the heating season the electric would decrease and the gas would be consistent with the prior year (N.T. 82).  Accordingly, it is clear that Complainant was not overcharged for her combined electric/gas usage and billings.


Next, as to Complainant’s payment history, the record discloses that payments were consistent until September 2005 and then became sporadic (N.T. 58-59); that the last payment was received August 16, 2005; that Complainant was enrolled in PECO’s CAP rate program on January 31, 2006 (N.T. 59); that she receives a discount on both of her rates of usage (N.T. 59); that at the time she was enrolled in the CAP rate program, the balance was $1,160.24 which was set aside for possible forgiveness if she complied with the CAP rate program terms (N.T. 59); and that she did not comply, but has not yet been dismissed from the program (N.T. 59).  It is to be noted that under the CAP rate program, Complainant receives an 85% discount on the first 500 KWH of electric usage and a 30% discount on the next 100 KWH and then the regular rate on over 600 KWH usage (N.T. 60); that Complainant receives an approximate 10% discount on all gas usage (N.T. 60); that the current total balance as of February12, 2007 on the account was $2,620.55 (N.T. 61); that the CAP rate balance is $691.24 (N.T. 61); that on the CAP rate program, Complainant is supposed to pay the monthly bill as rendered on the discounted rates (N.T. 62).  Finally, PECO introduced its Exh. No. 3 which is the decision of the Commission’s Bureau of Consumer Services (BCS) indicating that the bills were correct; that the informal complaint case was closed; and that Complainant was to continue to pay the CAP rate on the due date of each month (N.T. 71-72).



For all of the foregoing reasons, an appropriate Order dismissing the Complaint will be issued.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has not met her burden of proving that she has been overcharged.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Sarangbe Keita against PECO Energy Company at Docket Number F-02019279 is hereby dismissed.


2.
That this matter be marked closed.

Date:
                            



___________________________________








Herbert Smolen







Administrative Law Judge
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