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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Reginald E. Stewart (Complainant), filed on March 14, 2007, to the Initial Decision of Administrative Law Judge (ALJ) Robert P. Meehan, which was issued on February 28, 2007, in the above-captioned proceeding.  Reply Exceptions were filed by the Philadelphia Gas Works (PGW) on March 30, 2007. 
History of the Proceeding



On May 1, 2006, the Complainant filed a Formal Complaint (Complaint) against PGW wherein he alleged that the amount of his gas bill was unreasonable, that he did not receive a gas bill for an extended period and that he received a termination notice.  The Complainant averred that his bill for an upstairs apartment was larger than the restaurant’s bill located downstairs.  The Complainant requested that the Commission investigate and that the Company install a new meter.  The Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on March 30, 2006, at BCS Case No. 02049940, the BCS determined the Complainant is responsible for the arrearage, set up a payment arrangement and dismissed the dispute.
On May 24, 2006, PGW filed an Answer to the Complaint in which it admitted that the Complainant received notice that his gas service was to be terminated due to an outstanding balance, but denied the Complainant’s allegation that there are incorrect charges on his bill.  PGW noted that the Complainant’s gas bills are based upon actual gas usage and that it completed a meter check on March 17, 2005, and found no foreign load on the Complainant’s service.  PGW further admitted that the Complainant did not receive his first bill until February 1, 2005, for the period of November 1, 2004 through December 31, 2004, due to a system error.
On August 2, 2006, a hearing was held before ALJ Meehan.  The Complainant appeared pro se, and PGW was represented by counsel.  At that hearing, the Parties agreed to an approximate sixty-day continuance to attempt to resolve the dispute.  A further hearing was held on October 30, 2006.


On February 28, 2007, the ALJ’s Initial Decision was issued whereby the Complaint was dismissed for failure by the Complainant to satisfy his burden of proof.  The Complainant filed Exceptions to the Initial Decision on March 14, 2007.  PGW filed Reply Exceptions on March 30, 2007.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twenty-five Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In his Initial Decision, the ALJ noted that the evidence did not support the Complainant’s allegation that he failed to receive a gas bill for an extended period of time after moving into his apartment.  The ALJ found that the evidence indicates that there was an approximate sixty-day period between the time the Complainant’s gas service was initiated on November 1, 2004, and his first bill on December 31, 2004.  The ALJ found that PGW’s explanation that this delay was caused by his “turn-on” date in relation to the billing cycle did not provide a basis that PGW failed to provide the Complainant reasonable and adequate service.  The ALJ also found that the Complainant failed to satisfy the burden of proving that he did not use the amount of natural gas for which he was billed.  The ALJ noted that PGW replaced the Complainant’s gas meter, that the Complainant’s meter was tested and found to be working properly, and that no foreign load was found attached to the Complainant’s meter.  (I.D. at 8-10).
Therefore, the ALJ dismissed the Complaint and concluded that the Complainant was responsible for the outstanding balance on his bill.  The ALJ directed that the Complainant pay the regular monthly budget amount for his current gas service, plus an additional amount equal to 1/12th of the outstanding, unpaid balance on his gas service until the total past due balance on his gas account is paid in full.  The ALJ noted that this payment arrangement is consistent with the provisions of Section 1405 of the Code, 66 Pa. C.S. § 1405.  (I.D. at 11-12).
In his Exceptions, the Complainant avers that his first gas bill was not dated December 31, 2004, maintaining that his first bill was dated February 1, 2005.  He also states his disagreement that the delay was due to the turn-on date because many customers start their service on the first of the month.  Finally, the Complainant avers that PGW established his payment arrangement, not the Commission’s BCS.  (Exc. at 1).
In reply, PGW states that the Complainant failed to present any argument that he met his burden of proof under Waldron v. Philadelphia Electric Company 54 Pa. PUC 98 (1980).  PGW also contends that the Complainant failed to rebut the evidence that PGW submitted showing that the meter at the Complainant’s service address was providing readings from an automatic meter reading device.  PGW submits that the record clearly explains that the Complainant’s first bill was generated on December 31, 2004, and that the period in which it took PGW to send the Complainant’s first bill was due to the relationship between the Complainant’s service turn-on date to the normal billing cycle for his service address.  PGW maintains that this period of approximately sixty days for sending the first bill, is not unreasonable.  Furthermore, PGW states that the Complainant misunderstands that it was the BCS decision, from which this appeal/complaint is taken, that ordered a payment arrangement consisting of a monthly budget of $102 plus an additional amount paid toward the Complainant’s account arrears.  Thus, PGW requests that the Exceptions be denied.  (R. Exc. at 2-3).  


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We find that the Complainant failed to meet his burden of proof in this matter, and that his Exceptions are not supported by record evidence.  We agree with the ALJ that PGW has not provided the Complainant unreasonable service and that the Complainant has the capability to use the amount of natural gas for which he was billed.  We also agree with PGW that the Complainant failed to meet his burden of proof pursuant to Waldron.  We conclude that the payment arrangement recommended by the ALJ in order to satisfy the unpaid balance is fair and reasonable.

Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions for failure to meet his burden of proof.  As such, we shall adopt the ALJ’s Initial Decision, which dismisses the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Reginald E. Stewart to the Initial Decision of Administrative Law Judge Robert P. Meehan are denied. 

2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan in the above referenced proceeding is adopted.


3.
That the Complaint of Reginald E. Stewart against Philadelphia Gas Works is dismissed for the failure to satisfy his burden of proof. 


4.
That, beginning with the first monthly gas bill that becomes due after the date on which the Commission’s Order in this case is entered, Reginald E. Stewart shall pay to the Philadelphia Gas Works the regular monthly budget amount for his current gas service, plus an additional amount equal to 1/12th of the outstanding, unpaid balance on his gas service account, by the due date of each month’s gas bill, and that he shall continue to pay his gas bills in this manner until the total past due balance on his account is paid in full.


5.
That, as long as the Complainant complies with all of the payment terms of this Order, the Philadelphia Gas Works shall not impose any late payment charges or penalties or interrupt his natural gas service except for valid emergency or safety reasons. 


6.
That if the Complainant fails to adhere to the terms of this Opinion and Order, the Philadelphia Gas Works is authorized to suspend or terminate his service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Commission’s regulations, 52 Pa. Code §§ 56.1, et seq.


7.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: May 30, 2007
ORDER ENTERED:  June 5, 2007
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