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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions and Request for Oral Argument before the Commission filed by Mr. Stump, Inc. (Complainant) on March 20, 2007, to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr.  The Complainant also filed its Reply to Re-Serve on April 29, 2007.  Verizon Pennsylvania, Inc. (Verizon PA) filed timely Reply Exceptions on April 30, 2007. 
History of the Proceeding



The Complainant was incorporated in the Commonwealth of Pennsylvania in 1995 and its principle place of business is located at 271 Phoenixville Pike, Malvern, Pennsylvania.  Its sole owner and operator is Christopher Paul Derby, Esq.  (Tr. at 7‑8). Verizon PA provides business telephone service to the Complainant at that location.  (Tr. at 46).

The Complainant’s primary directory for the main business listing is Delaware County Main Line, with Western Main Line Yellow Pages.  Its main and additional listings also appear in other white page issues, i.e., the Delaware County Main Line, Western Main Line, Eastern Main Line, Western Delaware County, Chester, Southern Delaware County, Eastern Delaware County, West Chester, Southern Chester County, and Coatesville.  Through the years, the Complainant has had numerous iterations of its main and additional listings appearing in its chosen telephone directories.  Currently, its main listing is Mr. Stump Grinding.  The Complainant also has ordered charged additional listings, which include: AAA Stump Grinding; Stumps Inc.; Derby, Christopher, Attorney; and Mr. DriveSeal.  (I.D. at 11, notes 7-8).


Mr. Stump, Inc. filed a Formal Complaint on April 3, 2006, against Verizon PA, alleging that, since 2003, the Complainant’s customers have been unable to locate its listing in the Verizon telephone directories.  The Complainant is represented by its owner and sole employee, Christopher Paul Derby, who is an attorney.  Mr. Derby contended that the problems with the Complainant’s directory listing have worsened since 2003, despite his efforts at communicating with Verizon in an attempt to correct the Complainant’s listing in the white pages and the “free” yellow pages.  The Complaint asserted that, as a result of the incorrect or missing listings, the business has suffered incalculable damages.  (Complaint, Appendix A at 1).  In its request for relief, the Complainant “demands that Verizon fix the documentation, procedures, and personnel problems, compensate me for my damages, and put the white pages in alphabetical order by filing all “Mr” businesses on the page indexed for Mr. in all future directories.”  (Complaint, Appendix B at 32).  



The Secretary’s Office served notice and a copy of the Complaint on Verizon PA on April 7, 2006.  By notice dated April 27, 2006, the Secretary’s Office granted Verizon PA’s request for an extension of time to file an answer to May 11, 2006.  Verizon PA filed an Answer and New Matter on May 11, 2006.  The Complainant replied to the New Matter on June 2, 2006.


A telephonic hearing took place on September 28, 2006, before ALJ John H. Corbett.  The Complainant was represented by Mr. Derby and Verizon PA was represented by counsel.
  Mr. Derby testified for the Complainant and offered two exhibits, one of which was admitted into the record.  Verizon PA presented the testimony of two witnesses.  The hearing generated seventy-two pages of testimony.  The Parties filed main and reply briefs and the record closed on November 30, 2006.



The ALJ’s Initial Decision was issued on March 1, 2007.   Upon being informed by Verizon PA that its attorney had not received a copy of the Initial Decision, the Secretary’s Office re-served the Initial Decision on March 30, 2006, and adjusted the due dates for Exceptions and Reply Exceptions to April 19, 2007, and April 30, 2007, respectively.  In his Initial Decision, the ALJ found that the Complainant has met its burden of proving that Verizon PA failed to provide reasonable and adequate service by omitting the Complainant’s listing from three telephone directories in 2005.  However, the ALJ concluded that no penalty was warranted in this instance because the Complainant had not sought a penalty and Verizon PA had voluntarily expended time and money to investigate and mitigate the Complainant’s service problems.
  (I.D. at 15).  In all other respects, the ALJ found that the Complainant had not met its burden of proof. 


The Complainant filed Exceptions on March 20, 2007.  When Counsel for Verizon informed the Secretary’s Office that it had not received the Initial Decision, the Secretary’s Office re-served the Initial Decision to the Parties on March 30, 2007.  The Complainant served a Reply to Re-Serve on March 29, 2007, that protested the re-serving of the Initial Decision by the Secretary’s Office.  Verizon PA filed Reply Exceptions on April 30, 2007.
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990). 


As a preliminary matter, we note that any issue or exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made thirty-two Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  
Request for Oral Argument


The Complainant has requested oral argument before the Commission, pursuant to Section 5.538 of our Regulations, 52 Pa. Code § 5.538.  However, no specific reasons for the oral argument appear in the request itself.  Upon review of the Exceptions and the Reply Exceptions thereto, we conclude that there is nothing further to be gained through oral argument. Accordingly, the Complainant’s Request for Oral Argument is denied in the interest of judicial economy.   


Since the Complainant addresses the issues of due process and Complainant’s Exhibit No. 2 throughout its Exceptions, we will address these two areas before turning our attention to the substantive issues in the Exceptions.
Due Process Exceptions


The Complainant’s first Exception spans seven pages.  In this Exception, the Complainant objects to the ALJ’s failure to exercise jurisdiction over Verizon Information Services (VIS), an affiliate of Verizon Services Corporation that is under contract to fulfill the directory regulatory requirements for Verizon PA by publishing the White Pages and free listings in the Yellow Pages.  (Finding of Fact No. 5; Tr. at 63).  The Complainant asserts that Verizon PA’s refusal to answer its Complaint on behalf of VIS has violated its right to due process.  (Exc. No. 1 at 2; See also Exc. Nos. 5, 8).



Exception Nos. 2, 4, 5, 8, 9, 10 and 11 also allege violations of the Complainant’s right to due process.  Since the Complainant believes that the pleadings phase is not yet complete, it is still waiting on the Answer to the Complaint.  (Exc. at 7-8).  The Complainant also states that, due “to the denial of due process, the ‘findings of fact’ could never be confused with a search for the truth.” (Exc. No. 4; Exc. No. 11).  


In Exception No. 9, the Complainant objects to the ALJ’s observation that Mr. Derby, counsel for the Complainant, failed to attempt discovery.  (I.D. at 8).  This Exception declares that discovery could not proceed because Verizon PA refused to answer the Complaint for VIS.  Similarly, in Exception No. 10, the Complainant objects to the following observation made by the ALJ on page 9 of the Initial Decision:  
Remarkably, the Complainant parlays its allegations of an inadequate answer and denial of discovery into further alleging that it was denied a chance to engage in meaningful cross-examination of the Respondent’s two witnesses.

 

In reply, Verizon PA states that Exception No. 1 is devoid of any pertinent argument and does not contain any citation to law or precedent to support its criticisms of the Initial Decision.  Verizon PA summarizes Exception No. 1 as follows:

The Complainant contends he was deprived of discovery rights and a meaningful participation in the hearing because Verizon PA did not answer fully the complaint with regard to Verizon Information Services, Inc.’s (VIS) involvement in the publishing and placement of his directory listings.
(R. Exc. at 3).


Verizon PA also asserts that the Complainant, an attorney, had the full range of due process opportunities in this case for all the jurisdictional issues before the Commission.  Verizon PA insists that the conditions of which the Complainant complains are “entirely self-induced.”  (R. Exc. at 4).    


In his Initial Decision, the ALJ addressed the due process violations alleged by the Complainant.  These included, inter alia, the Complainant’s Motion for a More Specific Answer and Complainant’s Exh. No. 2, discovery, and cross examination.  The ALJ summarized the Complainant’s arguments, as follows:  

In summary, all of the Complainant’s due process charges arise from a single mistaken belief that it was entitled to a different answer to its complaint.  This belief lacks any basis in law or fact.  Therefore, the Complainant’s due process allegations lack merit.

(I.D. at 9).



After a review of the record, we find that the ALJ correctly concluded that the Complainant’s right to due process was not violated.  VIS is not a public utility.  Therefore, we do not have jurisdiction over VIS’s provision of paid listing and advertising.  However, we do have jurisdiction over Verizon PA because it is a corporation providing public utility service in Pennsylvania as that term is defined by 66 Pa. C.S § 102.  We have the authority to determine if the service Verizon PA has provided to the Complainant has been adequate and reasonable, pursuant to Section 701 of the Public Utility Code, 66 Pa. C.S. § 701.  This service includes the provision of free directory listings associated with the Complainant’s telephone service.


The Commission’s Rules of Administrative Practice and Procedure are contained in Chapters 1, 3, and 5 of our Regulations at Title 52 of the Pennsylvania Code.  Subsection 5.22(d) of the Commission’s Regulations, 52 Pa. Code § 5.22(d), states that a formal complainant is entitled to a formal hearing, when a hearing is deemed to be necessary.  In this instance, the Complainant filed a Commission complaint form with verification and signature that met the requirements for a Formal Complaint.  See 52 Pa. Code § 5.22.  
 

Verizon PA filed an Answer and New Matter to the Complaint on May 11, 2006.  The Answer responded to each and every paragraph of the Complaint in that it admitted or denied specifically all material allegations that the Complaint had made against Verizon PA and stated in a concise fashion the facts and matters of law relied upon, as required by 52 Pa. Code § 5.61.
  Verizon PA also added New Matter, pursuant to 52 Pa. Code § 5.62.  We do not find Verizon PA’s Answer to be deficient.  Verizon PA’s Answer addressed each of the Complainant’s allegations and set forth Verizon PA’s position in this matter.  The pleadings fulfilled their purpose and cleared the way for the remainder of this formal proceeding to take place in the manner dictated by Chapter 5 of our Regulations. 52 Pa. Code § 5.1, et seq.   


Due process requires notice and an opportunity to be heard.  As noted by Verizon, the Complainant had the opportunity to propound discovery on Verizon PA concerning its free listings.  52 Pa. Code §§ 5.321–5.373.  (R. Exc. at 3-5).  However, the Complainant failed to take advantage of this opportunity because it was convinced that VIS was the only entity that could provide it with the answers it wanted.  The Complainant also chose not to conduct cross-examination of Verizon’s witnesses.  As a result, the Complainant failed to take advantage of most of the opportunities for due process that were available in this proceeding.  Accordingly, we will deny the Complainant’s Exceptions relating to due process.
Complainant’s Exhibit No 2 


The Complainant objects to the ALJ’s lack of reliance on Complainant’s Exhibit No. 2, which, it asserts, is “absolute proof that a PUC can and must compel answers from VIS.”  (Exc. at 2).  In Exception No. 11, the Complainant states that “Exhibit #2 is absolute proof of VIS nationwide control of the whole directory through VAST.
”  (Exc. at 10).  Complainant’s Exhibit No. 2 is a Staff Report from a Verizon Directory Investigation at Case Number PUC-2005-00007 from the Commonwealth of Virginia State Corporation Commission.  Verizon PA objected to this exhibit on hearsay and relevance grounds.  The ALJ admitted this exhibit into the record solely for legal argument purposes and not as evidence or proof of any fact in this proceeding.  (I.D. at 7-8; Tr. at 38-39).  


In his Initial Decision, the ALJ found that the Complainant relied on this exhibit to further its assertion that Verizon PA refuses to answer allegations about VIS, instead of addressing the issue of whether Verizon provided reasonable service regarding the Complainant’s free directory listings.  The ALJ concluded that Complainant’s Exhibit No. 2 failed to support the Complaint as well as the Complainant’s argument that Verizon PA’s Answer was inadequate.  The ALJ also concluded that no foundation in fact or law existed to demonstrate the exhibit’s relevance to this proceeding.  (I.D. at 8).


Upon review of the record, we conclude that the ALJ was correct.  Complainant’s Exhibit No. 2 is a staff report from another state commission with different parties operating under different state statutes and regulations.  Additionally, it is not relevant to the issue of Verizon PA’s provision of service.  Accordingly, the Complainant’s Exceptions regarding Complainant’s Exhibit No. 2 are denied.  
Substantive Issues
 

In its fourth Exception, the Complainant alleges that “less than half” the Findings of Fact are true.  Verizon PA replies that the Complainant failed to contest or rebut any of Verizon PA’s testimony at the hearing.  Therefore, there is nothing in the record to support his allegations.  (Exc. at 8).


We note that each of the ALJ’s Findings of Fact, unlike the Exceptions, is followed by a citation to the record that supports the finding.  This very general Exception offers no record support for the Complainant’s contentions.  Accordingly, this Exception is denied.


In its sixth Exception, the Complainant objects to Finding of Fact No. 7 which relates to The Complainant’s free main listing and its placement in the various Verizon PA directories.  The Complainant contends that the placement of his business name is wrong and that VIS “ping-pongs” these listing back and forth each year.  


Verizon PA responds that the Complainant’s allegations are incorrect.  Verizon PA contends that there is no evidence of record -- except for the Complainant’s mistaken belief that “Mr.” businesses are incorrectly alphabetized.  Verizon PA asserts that “Mr.” businesses are not “ping-ponged” back and forth each year.  (R. Exc. at 7). 
 

The Complaint focuses on the White Page listing of “Mr. Stump” in Complainant’s 2003-2005 telephone directories.  In the Complaint, as well as in his testimony, the Complainant contended that the listing for “Mr. Stump” was alphabetized incorrectly.  (I.D. at 11).  The business is spelled M-R but the listing was filed under M-I-S-T-E-R, twenty pages out of order, as if the business name were spelled out in full.  (Tr. at 20-22).  When the Complainant was first listed that way, there was a bold listing under M-R that told people to flip back 20 pages to find the listings under M-I.  In 2003, Verizon PA dropped these bold listings.  (Tr. at 11).  The Complainant’s listing under M-I-S-T-E-R was not a problem until the bold guidance was dropped.  (Tr. at 11-12).  After that, Mr. Derby noticed a significant drop in the number of calls to his business.  (Tr. at 12). 



Verizon PA’s witnesses responded directly to the Complainant’s allegations by explaining its historical alphabetizing guidelines which resulted in VIS placing abbreviations such as “Mr.” in a directory as if spelled out in full, such as M-I-S-T-E-R.  (Findings of Fact Nos. 16-18; Tr. at 64).   In 2004, the “Mr.” businesses appeared in the “Mr.” section, because VIS converted its indexing into a standard publishing system for the entire Verizon footprint.  However, the “Mr. Stump” listing remained in the M-I-S-T-E-R section, because Mr. Derby had ordered a “place listing as” indicator in 1998.  The “place listing as” indicator meant that, until changed or removed, “Mr. Stump” should be placed in M-I-S-T-E-R section. As a result, the “place listing as” indicator ordered by the Complainant prevented the “Mr. Stump” listing from appearing with the other “Mr.” listings.
  (R. Exc. at 9; Tr. at 51-52). 



We have reviewed the record and are satisfied that Verizon PA correctly follows standard alphabetizing procedures for default placements.  In addition, we note that Verizon PA allows for customer preferences to override standard placement.  We are satisfied that Verizon PA has provided reasonable and adequate service to the Complainant with regard to the alphabetizing of its free listings.  Accordingly, this Exception is denied. 


In Exception No. 2, the Complainant states as follows:

‘This decision grants in part and denies in part. . .’  (I.D. 1)  The court has granted nothing.  The Requests for Relief are fully detailed in Exhibit B to the Complaint.  The Pleadings phase is not yet complete, we are waiting on an answer to the complaint.  None of the Requests for Relief were granted.
(Exc. at 7).  Exhibit B is a thirty-two-page request for relief that was appended to the Complaint.  In the last paragraph, the requested relief is summarized as a demand that:

Verizon fix the documentation, procedures, and personnel problems, compensate me for my damages, and put the white pages in alphabetical order by filing all Mr businesses on the page indexed for all future directories.  


As discussed supra, we find that Verizon PA’s directories follow a standard publishing system that is consistent throughout the entire Verizon footprint.  (Findings of Fact Nos. 14-19).  We find that Verizon PA’s change to this standard system, which occurred in 2004, is reasonable and we see no reason to direct Verizon PA to change it.  Were it not for the “place listing as” indicator placed by the Complainant in 1998, the listing for “Mr. Stump, Inc.” in the directories would not have been hard to find.  That may well be the reason that Mr. Derby requested that the “place listing as” indicator be removed for the “Mr. Stump” listing in January 2005.  (Finding of Fact No. 20-21).  


In 2005, the “Mr. Stump” listing was omitted from the secondary telephone books in the Complainant’s area.  As a result, Verizon PA credited the Complainant for one-half of its telephone charges for the year 2005, per its tariff.  As a courtesy, Verizon PA also credited the Complainant for one-half of its telephone charges for the year 2004 as well.  The total amount of these credits amounted to $ 220.16.  Verizon corrected the 2005 omission and the “Mr. Stump” listing has appeared correctly in all subsequent relevant directories.  (I.D. at 5, Findings of Fact Nos. 23-28).


The omission of the “Mr. Stump” listings from the 2005 directories was a failure on Verizon’s part to provide adequate service to the Complainant.  However, we do not believe that a penalty is warranted in this case.  The record of this case gives us no reason to believe that Verizon PA should “fix” its documentation, procedures or personnel.  We agree with the ALJ that Verizon PA has already taken all steps to investigate and mitigate the Complainant’s service problems and that no civil penalty is warranted.  


The Complainant also has requested damages.  The Commission does not have the authority under the Public Utility Code to award damages.  The Pennsylvania Supreme Court concluded that the statutory array of the Commission’s remedial and enforcement powers does not include the power to award damages.  That power, instead, resides with the Courts of Common Pleas.  Feingold v. Bell of Pennsylvania, 477 Pa. 1,  8-10, 383 A.2d 791, 794-795 (1977).



Accordingly, we conclude that the Complainant has already received the relief that can be justified by the record in this case.  Accordingly, this Exception is denied.
Conclusion


Upon review and consideration of the record, we shall deny Mr. Stump’s Exceptions.  As a result, we shall adopt the ALJ’s Initial Decision; THEREFORE,


IT IS ORDERED:

1.
That the Exceptions of Mr. Stump. Inc. are denied. 

2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is adopted. 


3.
That the Complaint of Mr. Stump, Inc. is granted with respect to Verizon Pennsylvania, Inc’s failure to provide adequate and reasonable service when it omitted Mr. Stump’s listing from three telephone directories in 2005.


4.
That in all other respects, the Complaint of Mr. Stump is dismissed for failure to meet its burden of proof.  


5.
That the proceeding docketed at C-20066082 is marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 11, 2007
ORDER ENTERED:  July 12, 2007
� 	A business must be represented by an attorney or a legal intern in adversarial proceedings before the Commission.  See, 52 Pa. Code §§ 1.21�1.23.





	� 	Verizon PA corrected the 2005 omission of Mr. Stump from the directories.  In addition, Verizon PA credited the Complainant for one-half of its telephone charges for 2004 and 2005.  (Findings of Fact Nos. 26, 27, 28).


	� 	A complaint need not be answered.  However, failure to file an answer within the applicable period may be deemed in default, and relevant facts stated in the pleadings may be deemed admitted.  52 Pa. Code § 5.61(c).





	�	VAST is the acronym for Verizon Advertising System for Tomorrow.  VAST is the directory listing system used by Verizon directory publications in Virginia.  (Complainant’s Exh. No. 2 at 5).


	�	In January 2005, Mr. Darby called Verizon’s business office and requested the removal of the “place listing as” indicator on his Mr. Stump listing.  This meant that his Mr. Stump listing would default to wherever the other Mr. listings would appear.  (Tr. at 54).
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