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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On January 12, 2007, Philadelphia Gas Works (PGW or appellant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission).  The Complaint was a timely appeal of a decision on informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) rendered November 21, 2006, in BCS Case No. 2159594, James Brown v. Philadelphia Gas Works.  The BCS decision, citing 66 Pa.C.S.A. 1405(b), established a payment plan for James Brown (Mr. Brown) requiring that he pay to appellant PGW a lump sum of $407.23 ($127.00 which is 1/24th of the arrearage + $123.23 reconnection fee + $157.00 deposit), in order to restore natural gas service, and thereafter make special monthly budget payments of $319.00, consisting of a regular budget amount of $192.00 plus a $127.00 arrearage payment toward an arrearage of $3,045.78.  
The Complaint alleged that the BCS decision did not comply with the provisions of the Public Utility Code, 66 Pa.C.S. §101, et seq., (Public Utility Code).  Specifically, PGW alleged that the BCS decision exceeds the limitations on payment agreements contained in §1405(d) by providing a subsequent payment agreement to Mr. Brown after he had defaulted on three previous payment agreements that were consistent with the income guidelines of the Public Utility Code, §1405(b), without finding any change in income or a significant change in circumstances, and also that the decision prevented PGW from exercising its right to pursue collection activity in the form of full payment prior to the restoration of service in violation of §1407(c) of the Public Utility Code.  The BCS decision was attached to the Complaint as Exhibit A.
The Complaint was served on Mr. Brown on January 24, 2007, by certified mail.  He did not file an answer.  Therefore, pursuant to 52 Pa. Code §5.63(b), the factual allegations contained in the Complaint are deemed admitted.
By Hearing Notice dated March 1, 2007, the parties were notified that an Initial Hearing in this case was scheduled for May 17, 2007 and the matter was assigned to me.  As is my customary practice, I issued a Prehearing Order dated March 6, 2007, stating the date, time and location of the scheduled hearing and directing the parties to comply with various procedural requirements.  
On April 23, 2007, PGW filed a Motion for Judgment on the Pleadings (Motion) pursuant to 52 Pa. Code §5.102.  Pursuant to 52 Pa. Code §5.56(b) and §5.101(f)(1), a response was due on or before May 7, 2007.  No response was filed with the Commission.
As explained in more detail below, the Motion will be denied in part, and granted in part.  The result is that the Complaint will be sustained, the BCS decision vacated and the hearing scheduled for May 17, 2007 cancelled.
FINDINGS OF FACT

1.
James Brown was a residential customer of Philadelphia Gas Works.

2.
James Brown entered into payment agreements with PGW in July 2004, October 2004 and April 2005. He defaulted on each of those agreements.  

3.
PGW terminated Mr. Brown’s natural gas service for nonpayment, after providing the appropriate notice.
4.
PGW restored service on August 15, 2006 pursuant to PGW Gas Tariff §5.5, Medical Emergency Procedure.

5.
Mr. Brown failed to agree to a new payment agreement with PGW as required by its Tariff §5.5.

6.
On or about October 20, 2006, PGW terminated Mr. Brown’s gas service after providing the appropriate notice.  PGW informed Mr. Brown that to have service restored, he must pay a total of $3,363.01, consisting of the past due balance of $3,045.78, $194 (1/2 of a deposit of $388.00) and a reconnection fee of $123.23, pursuant to the Public Utility Code.
7.
On October 20, 2006, after his service was terminated, Mr. Brown made an informal complaint to BCS, which assigned the matter BCS Case No. 2159594.
8.
By decision dated November 21, 2006, BCS established a payment plan which allowed Mr. Brown to make a lump sum payment to restore service, and allowed him to pay his outstanding balance over a 24-month period.  Specifically, the BCS decision stated that Mr. Brown must pay PGW a lump sum of $407.23 ($127.00 which is 1/24th of the arrearage + $123.23 reconnection fee + $157.00 deposit), in order to restore natural gas service, and thereafter make special monthly budget payments of $319.00, consisting of a regular budget amount of $192.00 plus a $127.00 arrearage payment toward an arrearage of $3,045.78.  
9.
PGW restored Mr. Brown’s gas service pursuant to PGW Gas Tariff §5.5, Medical Emergency Procedure, on or about December 5, 2006.

10.
On January 12, 2007, appellant filed the instant Complaint with the Commission.  The Complaint was a timely appeal of the BCS decision in BCS Case No. 2159594.
11.
Appellant’s Complaint was served on Mr. Brown on January 24, 2007 by certified mail.

12.
Mr. Brown did not file and serve an answer to appellant’s Complaint.

13.
On April 23, 2007, PGW filed a Motion for Judgment on the Pleadings.
14.
Mr. Brown did not file and serve a response to PGW’s Motion for Judgment on the Pleadings.



15.
Chapter 14, Responsible Utility Customer Protection Act, of the Pennsylvania Public Utility Code, 66 Pa.C.S. §101 et seq., became effective on December 14, 2004.


16.
At the time Mr. Brown filed his informal complaint with BCS on October 20, 2006, he was not currently receiving natural gas service from appellant.

DISCUSSION

Section 332(a) of the Public Utility Code, 52 Pa. Code §332(a), places the burden of proof upon the proponent of any request for relief.  PGW in its Complaint has requested that the Commission reverse the BCS decision and therefore bears the burden of proof.



The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  Section 5.102(b) of the Commission’s Rules, 52 Pa. Code §5.102(b), permits any party to move for summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  Summary judgment “will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.”  52 Pa. Code §5.102(c).  “A fact is material if it might affect the outcome of the case, and an issue is genuine if the evidence is such that a reasonable fact finder could return a verdict in favor of the nonmovant.”  Leonard v. General Motors Corp. (in re Headquarters Dodge), 13 F.3d 674, 679 (3rd Cir. 1993), citing Anderson v. Liberty Lodge, Inc., 477 U.S. 242, 248 (1986).



In reviewing this record, the moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The record must be examined in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 459 A.2d 406 (1983); and Mertz v. Lakotos, 381 A.2d 501 (Pa. Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 488 Pa. 198, 412 A.2d 466 (1979).  Summary judgment will be granted only in the clearest case, where the right is clear and free from doubt.  Id.



Section 5.102(c) is intended to serve judicial economy by avoiding a hearing where no factual dispute exists.  Quite simply, if no factual issue pertinent to the ultimate resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. P.U.C., 540 A.2d 1006 (Pa. Cmwlth. 1988); and White Oak Borough Authority v. Pa. P.U.C., 175 Pa. Superior Ct. 114, 103 A.2d 502 (1954).  



I agree that no genuine issue of material fact exists in this proceeding.  The only issue raised by the Complaint is PGW’s contention that the BCS decision allowing a payment agreement is in violation of Chapter 14 of the Public Utility Code.  PGW raises two separate issues regarding the BCS decision.



First, PGW complains that “the BCS decision exceeds the limitation on payment agreements under the Code by providing a subsequent payment agreement to the Respondent after the Respondent had defaulted in three previous payment agreements that were consistent with the income guidelines of the Code, 52 Pa. Code §1405(b).”  Motion at ¶21.

PGW is correct in that the Commission lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income, if a customer has defaulted on a previous payment arrangement.

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq. (Chapter 14), became effective December 14, 2004, and applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(d) of the Public Utility Code reads as follows:

(D)
Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. §1405(d).  The General Assembly has made it clear that the Commission lacks the authority to establish a second or subsequent payment arrangement for customers who have defaulted on a previous payment arrangement.

The Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code but lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income, if a customer has defaulted on a previous payment arrangement.  



The Commission revisited its interpretation of the payment arrangement restrictions of §1405(d) of the Act and determined that the Commission is not precluded from establishing one payment arrangement for a customer who has defaulted on a prior arrangement negotiated with the utility.  Accordingly, the Commission has the authority to establish a single payment arrangement for a customer pursuant to the guidelines established in §1405(b).  Reconsideration of Implementation Order, Docket No. M-00041802F0002, Commission Order entered October 31, 2005.


In this case, there is no allegation that the Commission has established any payment agreements between Mr. Brown and PGW other than the one that is the subject of this instant Complaint.  While the prior payment arrangements with PGW may have been consistent with the guidelines contained in Chapter 14, the fact remains that they were not established by the Commission.   


Therefore, this portion of the Motion for Summary Judgment is denied.



The second issue raised by PGW in its Motion is that the BCS decision “in violation of 66 Pa.C.S.A. §1405(d), prevents PGW from exercising its right to pursue collection activity in the form of full payment prior to restoration of service, under the Code 66 Pa. C.S.A. §1407(c).  Under Code Pa.C.S.A. §1407(c)(2)(i), which governs the restoration of service, a public utility may require payment in full prior to reconnection of service if the customer’s household income exceeds 300% of the Federal policy level or has defaulted in two or more payment agreements.  Thus, the BCS decision, with its payment of the balance over a 24-month period, unlawfully prevents PGW from the collection of debt in a manner consistent with 66 Pa.C.S.A. §1407(c) of the Code.”  Motion at §22.


PGW is correct that in previous decisions the Commission has agreed that the Commission (through BCS) lacks authority to impose a payment agreement when service has been terminated and the utility chooses to exercise its options pursuant to §1407(c).  See, Crawford v. National Fuel Gas Distribution Corporation, Docket No. C-20066348, Commission Final Order entered December 1, 2006, adopting the Initial Decision of Administrative Law Judge Mark A. Hoyer dated October 12, 2006
; Lavrusky v. Columbia Gas of Pennsylvania, Docket No. C-200066425, Commission Final Order entered October 26, 2006 adopting the Initial Decision of Administrative Law Judge Larry Gesoff dated September 12, 2006.  See also, Thomas v. National Fuel Gas Distribution Company, Docket No. F-02144645, Initial Decision of Administrative Law Judge John Corbett dated March 20, 2007; Maye v. National Fuel Gas Distribution Company, Docket No. F-02140445, Initial Decision of David Salapa dated March 5, 2007; and Brown v. UGI Utilities, Inc. – Gas Division, Docket Number F-0213391, Initial Decision of Administrative Law Judge Wayne Weismandel dated February 5, 2007.


PGW’s position is that it terminated Mr. Brown’s gas service for nonpayment before he contacted BCS.  Accordingly, he was no longer a customer and BCS should have applied the provisions contained in §1407(c) (“Reconnection of Service”) rather than establishing a payment agreement pursuant to §1405 (“Payment Agreements”).  I agree.  The applicable statutory provision for the facts of this case is not 66 Pa.C.S. §1405, but rather 66 Pa.C.S. §1407.
Mr. Brown’s natural gas service was terminated for nonpayment on October 20, 2006.  Consequently, when he contacted BCS, he was an applicant as that term is defined in 66 Pa.C.S. §1403.
  While it may be true that he was also seeking a payment agreement through BCS, first and foremost, he was seeking a reconnection of service.  As Administrative Law Judge Weismandel stated in Ottley, supra:  “It would be the rare person whose service had been terminated that contacted BCS for a payment agreement without wanting the utility service either reconnected at the same location or initiated at a new location.”  Mr. Brown’s status as an applicant determines which of the provisions of Chapter 14 of the Code, §1405 or §1407, is the applicable law.

Section 1405 of the Code is a general provision dealing with payment agreements and the Commission’s limitations in establishing payment agreements.
  The very definition of a payment agreement indicates that it is intended to be available to a “customer.”  The essence of §1405 is that it limits the number of payment agreements the Commission can provide, prohibits the establishment of payment agreements for customers enrolled in a utility’s customer assistance program, and provides maximum periods (depending upon the customer’s gross monthly household income) a payment agreement may last until the entire arrearage is paid in full.

Section 1407, on the other hand, is a specific provision detailing the rights of the public utility when an applicant seeks reconnection of utility service after such service has been lawfully terminated.  Unlike the terms of §1405, §1407 only applies to the specific situation such as was presented in this case.  A natural person’s utility service was lawfully terminated.  When that person, Mr. Brown, contacted BCS, he was an applicant seeking a reconnection of service.

To the extent that the two sections of Chapter 14, §1405 and §1407, may appear to conflict, the principle of statutory construction that requires the specific provision to prevail applies.  See, Section 1933 of the Statutory Construction Act of 1972, 1 Pa.C.S. §1933.  See also, Comm’w, Dep’t of Transportation, Bureau of Driver Licensing v. Campbell, 138 Pa. Commw.337, 588 A.2d 75 (1991), Olshansky v. Montgomery Cty Election Bd, 488 Pa. 365, 412 A.2d 552 (1980).

Section 1407 clearly speaks to the rights of the affected public utility, not to those of the Commission or its BCS.  In relevant part, §1407 provides:
(a) Fee. – A public utility may require a reconnection fee based upon the public utility’s cost as approved by the commission prior to reconnection of service following lawful termination of the service.

. . .

(c) Payment to Restore Service.
     (1)  A public utility shall provide for and inform the applicant or customer of a location where the customer can make payment to restore service.  
     (2)  A public utility may require:  
          (i)  Full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal Poverty Level or has defaulted on two or more payment agreements.  If a customer or applicant with household income exceeding 300% of the Federal Poverty Level experiences a life event the customer shall be permitted a period of not more than three months to pay the outstanding balance required for reconnection.  For purposes of this paragraph, a life event is:  

                (A)  A job loss that extended beyond nine months.  


    (B)  A serious illness that extended beyond nine months.  


    (C)  Death of the primary wage earner.

           (ii)  Full payment of any reconnection fees together with repayment over 12 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has an income exceeding 150% of the Federal poverty level but not greater than 300% of the Federal poverty level.

          (iii)  Full payment of any reconnection fees together with payment over 24 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has an income not exceeding 150% of the Federal poverty level.  A customer or applicant of a city natural gas distribution operation whose household income does not exceed 135% of the Federal poverty level shall be reinstated pursuant to this subsection only if the customer or applicant enrolls in the customer assistance program of the city natural gas distribution operation except that this requirement shall not apply if the financial benefits to such customer or applicant are greater if served outside of that assistance program.  (emphasis added).
From the clear language of the statute, it is clear that the options regarding reconnection of service were intended to be exercised by the utility, not the Commission.  Only the utility can decide the terms to impose (consistent with the statute) when reconnecting an applicant whose service had been terminated for nonpayment.

In both BCS Case No. 2159594 and in the instant case, PGW presented uncontradicted evidence that Mr. Brown had defaulted on three prior payment agreements made with it.  BCS ignored §1407 of the Public Utility Code, and the absolute rights it confers upon the involved public utility, and instead applied the provisions of §1405 and established a Commission payment agreement for Mr. Brown.  This had the effect of preventing PGW from exercising its collection options as permitted by the Public Utility Code.
Therefore, PGW’s Complaint should be sustained.  PGW correctly applied §1407(c)(2) and the informal complaint should have been dismissed by BCS.  PGW can demand payment of the outstanding balance and a reconnection fee when an “applicant has . . . defaulted on two or more payment agreements.”

CONCLLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.


2.
The Complaint filed on January 12, 2007, was a timely appeal of a decision by BCS rendered on November 21, 2006, in BCS Case No. 2159594.



3.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon appellant PGW.


4.
To establish a sufficient case and satisfy the burden of proof, appellant must show that the BCS decision is contrary to some law, rule or order of the Commission.  Such a showing must be by a preponderance of the evidence.  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.


5.
Section 1405 of the Public Utility Code, 66 Pa.C.S. §1405, is a general provision dealing with payment agreements and the Commission’s limitations in establishing payment agreements.


6.
Section 1407 of the Public Utility Code, 66 Pa.C.S. §1407, is a specific provision detailing the rights of a public utility when an applicant seeks reconnection of utility service after such service has been lawfully terminated.



7.
When a general provision conflicts with a specific provision in the same or another statute, the specific provision shall prevail.



8.
An applicant is defined in Section 1403 of the Public Utility Code as “a natural person not currently receiving service.”


9.
When a customer’s service is lawfully terminated for nonpayment, the customer becomes an applicant for any reconnection of service by the terminating public utility.



10.
When a customer of a utility defaults on two or more payment agreements the customer entered into with the utility and the utility lawfully terminates the customer’s service for nonpayment, the utility may demand that the customer pay the outstanding account balance and a reconnection fee before reconnecting the customer’s service.  66 Pa. C.S. §1407.
11.
BCS lacked statutory authority, pursuant to Section 1407(c)(2)(i) of the Public Utility Code, 66 Pa. Code §1407(c)(2)(i), to establish another payment arrangement in order to restore the service after the applicant had defaulted on three previous payment arrangements and the utility had terminated his service.



12.
BCS misapplied the law in establishing a Commission payment agreement in BCS Case No. 2159594 when James Brown had previously made and broken three payment agreements with appellant and was an applicant, not a customer, at the time he contacted BCS.

13.
Summary judgment may be granted only in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law.
14.
There are no genuine issues of material f act in this proceeding.
15.
Appellant PGW is entitled to judgment as a matter of law in this case.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the Motion for Summary Judgment filed by Philadelphia Gas Works (complaint appellant) in Brown v. Philadelphia Gas Works, Docket No.  C-20077298, is granted in part and denied in part; 
2. That the Complaint (appeal) of Philadelphia Gas Works, at Brown v. Philadelphia Gas Works, Docket No.  C-20077298, is sustained to the extent the Complaint alleges that the Bureau of Consumer Services lacked statutory authority, pursuant to Section 1407(c)(2)(i) of the Public Utility Code, 66 Pa.C.S. §1407(c)(2)(i), to establish another payment arrangement in order to restore the applicant’s service after he had defaulted on three previous payment arrangements and the utility had terminated his service.  In all other respects, the Complaint (appeal) is denied;


3.
That the decision upon informal complaint of the Pennsylvania Public Utility Commission’s Bureau of Consumer Services issued November 21, 2006, in Bureau of Consumer Services Case No. 2159594 is vacated;


4.
That a copy of this Initial Decision be served on the Director of the Pennsylvania Public Utility Commission’s Bureau of Consumer Services;


5.
That the hearing scheduled for May 17, 2007 be cancelled; and



6.
That the record at Docket Number C-20077298 be marked closed.
	Date:
	May 8, 2007
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


	� 	All findings of fact are based on the undisputed factual allegations contained in the Complaint and Motion.


	� 	NFG filed a Petition for Reconsideration regarding the precedential value of final orders adopting initial decisions on December 8, 2006.  This Petition is pending.


	�	An “applicant” is defined, in relevant part, as “a natural person not currently receiving service.”


	�	The term “payment agreement” is defined as “an agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa.C.S. §1403.
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