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Administrative Law Judge 

HISTORY OF THE PROCEEDINGS


On December 12, 2006, Gail S. Robertson (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  Essentially, the Complainant alleged that the gas charge for Gardinia Jackson, an occupant of her house at the time, was excessive.  She requested that the Commission investigate this excessive billing and that she not be held responsible for the gas consumed by Ms. Jackson.   


On January 8, 2007, the Respondent filed an answer to the complaint.  It stated that the gas service at the Complainant’s house was established from December 10, 2005 through July 26, 2006 by a tenant, that the service was terminated for nonpayment, and that the Respondent intended to place a lien on the service address as a result of the tenant’s nonpayment of service under the Municipal Claim and Tax Lien Law, 53 P.S. §§7101 and 7143.   


On March 20, 2007, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of one witness and introduced 6 exhibits into the record.


On April 20, 2007, the Respondent filed its Memorandum of Law and served a copy of this memorandum on the Complainant on April 19, 2007.  To date, I have not received anything from the Complainant.


The record closed on April 20, 2007.
FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes service at 1819 West Venango Street, Philadelphia, PA.  She enrolled in the Respondent’s Customer Responsibility Program (CRP).


2.
In 2005, the Complainant bought a house located at the address above and allowed Gardinia Jackson to occupy the house as a caretaker.  She lived in Maryland.    


3.
With the Complainant’s permission, Gardinia Jackson applied for the Respondent’s gas service in her name and used the service between December 10, 2005 and July 26, 2006.  During this period, Ms. Jackson made only two payments:  $20 on May 23, 2006 and $20 on June 15, 2006.  The service was terminated on July 26, 2006 for nonpayment.  Ms. Jackson now lives at 1348 W. Sedgley Avenue, Philadelphia.   


4.
The Respondent intended to impose a claim against the Complainant’s house for unpaid gas distribution service to Ms. Jackson.   
DISCUSSION
The Complainant’s Burden of Proof


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence (1) that the number of occupants in the household has not changed, (2) that the potential for energy use was low (no change in the nature of electrical use or no addition of new appliances), and (3) that the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980), and Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, the Complainant would prevail.


Also, in Replogle, supra, the Commission has further stated that although the results of the meter test are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill, such as the presence of a foreign load or a wire condition, or both, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



The Complainant has not met her burden of proof under either the Waldron or the Milkie case.  First, the record was without evidence to show the number of occupants, the potential for energy use and the billing history of Ms. Gardinia Jackson.  Nor was there any circumstance which would indicate that the metered use exceeded the actual use.  Second, the Complainant did not live at the service address, but Ms. Gardinia Jackson did.  The Complainant lived in Maryland.  Therefore, the Complainant could not fairly and adequately know what was going on at the service address.  Finally, the disputed bills were issued to Ms. Jackson who was the Respondent’s customer at the time.  In Concerned Taxpayers of Franklin County v. Columbia Gas of Pennsylvania, Inc., 50 Pa. PUC 303 (1976), the Commission ruled that a complainant has no standing to file a complaint against a utility if the complainant is not a customer of the utility.  The complaint is insufficient in substance.
Lien Imposed by a City Natural Gas Distribution Corporation


At the hearing, the Respondent testified that Ms. Gardinia Jackson was permitted by the Complainant to apply for the Respondent’s gas service and that it intended to impose a lien on the Complainant’s property as a result of Ms. Jackson’s failure to pay for the service.  See also Memorandum of Law for Respondent, at 1-3.


It can be argued that the Complainant has a legally protected interest in her property on which the Respondent intends to invade by imposing a lien.  The Complainant’s interest in the outcome of the disputed bills is thus not merely a desire of those who interfere with litigation not affecting their rights.  Rather, the lien is a particularized injury to the Complainant that affects her interest in the property.  But, as discussed below, the Respondent intends to impose a lien on the Complainant’s property under the Municipal Claim and Tax Line Law, 53 P.S. §§7106 and 7143, a law that is outside the Commission’s jurisdiction to administer.



In Part, Section 1414 of the Public Utility Code, 66 Pa. C.S. §1414, provides:

   (a)  General rule.  –  A city natural gas distribution operation furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs, including natural gas supply, in the court of common pleas of the county in which the property is situated or, if the claim for the unpaid natural gas distribution service does not exceed the maximum amount over which the Municipal Court of Philadelphia has jurisdiction, in the Municipal Court of Philadelphia, pursuant to sections 3 and 9 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Line Law, and chapter 22 (relating to natural gas competition).
*
*
*

   (c)  Refusal of service.  –  The commission shall permit a city natural gas distribution operation to refuse to provide service to an applicant if the applicant has a pending lien or civil judgment by the city natural gas distribution operation outstanding against the applicant of against property owned in whole or in part by the applicant unless the applicant enters into a payment arrangement for the payment of the amount associated with the lien or judgment that remains outstanding at the time of the application.



These provisions provide that a city natural gas distribution operation, such as the Respondent, can file as liens of record claims for unpaid natural gas service and other related costs against a property in the Court of Common Pleas, or in the Municipal Court, according to the jurisdictional amount, in the county in which the property is situated.  The municipal claim is imposed or assessed by virtue of the city gas distribution company’s furnishing gas service to the property without regard to the status of the person occupying the property.  These provisions also permit the city gas distribution company to refuse gas service to an applicant if a pending lien is outstanding against the applicant or the property.


Here, the Respondent has a claim for the unpaid natural gas distribution service furnishing to the property occupied by Ms. Jackson.  It is entitled to impose or assess a claim against the property, be Ms. Jackson an occupant, a tenant or an owner of the property, unless the claim is paid in full.



The Complainant should challenge the lien in a court of general jurisdiction if the lien is improperly imposed on her property, instead of attempting to attack it collaterally before the Commission.  Shoenhair v. Dept. of State, Bureau of Professional and Occupational Affairs, 459 A.2d 877 (Pa. Commonwealth Ct. 1983).


For the reasons above, I conclude that the Complainant does not have standing to challenge excessive bills issued to an occupant of the Complainant’s property and that the Commission does not have jurisdiction over a lien imposed by the Respondent as a city natural gas distribution operation.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction to determine whether it has jurisdiction over the parties and the subject matter of the complaint.  Kim v. Heinzenroether, 37 Pa. Commonwealth Ct. 328, 390 A.2d 874 (1978).


2.
The Complainant does not have standing to challenge excessive bills issued to an occupant of the Complainant’s property.



3.
The Commission does not have jurisdiction to adjudicate a dispute over a lien imposed by the Respondent as a city natural gas distribution operation under Section 1414 of the Public Utility Code, 66 Pa. C.S. §1414, and the Municipal Claim and Tax Lien Law, 53 P.S. §§7106 and 7143.  
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Gail S. Robertson against Philadelphia Gas Works at Docket No. C-20067170 is dismissed.
Date:
       May 11, 2007       


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


� 	In part, Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides:





	. . . [A]ny person . . . having an interest in the subject matter . . . may complain in writing, setting forth any act or thing done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer . . .





According to this section, a complainant has standing to file a complaint sufficiently setting forth the “act or thing done” by a utility in “claimed violation” of law which the Commission has jurisdiction to administer.
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