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  F-01918155
             v.

Philadelphia Gas Works
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Ellisha Wallace (Complainant), filed on March 6, 2007, to the Initial Decision of Administrative Law Judge (ALJ) David A. Salapa, which was issued on February 20, 2007, in the above-captioned proceeding.  Reply Exceptions were filed by the Philadelphia Gas Works (PGW) on March 19, 2007. 
History of the Proceeding



On October 10, 2006, the Complainant filed a Formal Complaint (Complaint) against PGW wherein she alleged that she is being over billed by PGW for natural gas service.  The Complainant averred that her first gas bill was in the amount of $771.00, and as soon as she received this bill, she turned her thermostat off and bought electric space heaters.  The Complainant averred that her subsequent bills were also excessive, considering the thermostat was turned off.  The Complainant admitted that she is responsible for her first bill, requested to arrange payments on that amount and requested that the Commission investigate.  The Complaint was occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on August 25, 2006, at BCS Case No. 1918155, the BCS determined that the Complainant’s bills are correct as rendered, set up a payment arrangement of budget bill plus $100.00 towards the arrearage and dismissed the dispute.
On November 3, 2006, PGW filed an Answer to the Complaint in which it admitted that the Complainant’s first gas bill of $771.14 consisted of $521.14 for the first month bill plus a $250 security deposit.  PGW denied the Complainant’s allegations that she is being over billed and that the Complainant turned off the thermostat after she received the first bill.  PGW noted that the Complainant’s gas bills are based upon actual gas usage and that its records indicate that there is more gas consumption in the winter month’s bills than the summer months, which indicates that the thermostat was in use.
On January 4, 2007, a hearing was held before ALJ Salapa.  The Complainant appeared pro se, and PGW was represented by counsel.  


On February 20, 2007, the ALJ’s Initial Decision was issued whereby the Complaint was dismissed for failure by the Complainant to satisfy her burden of proof.  The Complainant filed Exceptions to the Initial Decision on March 6, 2007.  PGW filed Reply Exceptions on March 19, 2007.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twenty-two Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In his Initial Decision, the ALJ noted that the Complainant alleges a billing dispute and her burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  The ALJ found that the Complainant failed to satisfy the burden of proving that she did not use the amount of natural gas for which she was billed.  The ALJ noted that the Complainant’s argument was without merit and mistakenly focused on the amount of her gas bills instead of the amount of gas usage.  According to the ALJ, the Complainant’s billing history reflected the Complainant’s successful attempts to reduce her gas usage by purchasing and using electric space heaters.  The ALJ noted that even if the thermostat was turned down, the furnace would still operate at times unless the Complainant shut off the gas supply entirely, which she did not do.  Additionally, the ALJ found that the Complainant also has a gas water heater which continues to operate.  ALJ Salapa concluded that the usage shown on the Complainant’s statement of account is the result of the gas used by the water heater and occasionally by the furnace.  (I.D. at 5-7).
The ALJ found that the Complainant presented no evidence, other than her opinion, that the gas bills are not accurate.  According to the ALJ, these assertions cannot form the basis of a finding in her favor.  In contrast, the ALJ found that PGW presented convincing evidence that the Complainant’s bills are based on meter readings from an automatic reading device.  Therefore, the ALJ dismissed the Complaint and concluded that the Complainant failed to establish by a preponderance of the evidence that PGW incorrectly billed her.  
In her Exceptions, which consist of a one-page handwritten note, the Complainant states that she does not agree with this decision and, therefore, requests an appeal.  The Complainant argues that no one acknowledged the reduced setting of her thermostat for the last year and a half.  The Complainant alleges unfairness and incorrect billing because her bills continue to fluctuate, even though her thermostat was in the same position during this period.  The Complainant also questions whether her meter readings are the result of manual or automatic meter readings.  (Exc. at 1).
With regard to the thermostat setting, PGW replies that the Complainant failed to point to any error in fact or law contained in the Initial Decision that would indicate that the Complainant’s burden of proof was met.  PGW alleges that the Complainant’s Exception ignores the natural occurrence of weather and its effect upon the operation of a house heater.  PGW avers that the variation of the temperature chilling the house would cause the house heater to operate at different and varying times regardless of manual resetting.  Also, PGW points out that the household’s use of hot water also affects the bill, causing gas usage to fluctuate.  PGW states that its actual meter readings show that the Complainant’s gas usage and bills have decreased in a manner consistent with the implementation of conservation methods. Thus, PGW requests that this Exception be denied.  (PGW R. Exc. at 1-2).  
In response to the Complainant’s Exception regarding automatic or manual meter readings, PGW avers that the bills issued to the Complainant were based upon the actual meter readings obtained by the automatic meter reading device installed at the Complainant’s service address.  (PGW R. Exc. at 2-3, Tr. at 34-37).


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We find that the Complainant failed to meet her burden of proof in this matter, and that her Exceptions are not supported by record evidence.  We concur with the ALJ that the Complainant was not incorrectly billed by PGW.  We also agree with the ALJ that the Complainant failed to meet her burden of proof pursuant to Waldron.  For these reasons, we conclude that the payment arrangement recommended by the BCS in order to satisfy the unpaid balance is fair and reasonable.

Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions for failure to meet her burden of proof.  As such, we shall adopt the ALJ’s Initial Decision, which dismisses the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Ellisha Wallace to the Initial Decision of Administrative Law Judge David A. Salapa are denied. 

2.
That the Initial Decision of Administrative Law Judge David A. Salapa in the above referenced proceeding is adopted.


3.
That the Complaint of Ellisha Wallace against Philadelphia Gas Works is dismissed for the failure to satisfy her burden of proof. 


4.
That, beginning with the first monthly gas bill that becomes due after the date on which the Commission’s Order in this case is entered, Ellisha Wallace shall pay to the Philadelphia Gas Works the regular monthly budget amount for her current gas service, plus an additional amount equal to 1/24th of the outstanding, unpaid balance on her gas service account, by the due date of each month’s gas bill, and that she shall continue to pay her gas bills in this manner until the total past due balance on her account is paid in full.


5.
That, as long as Ellisha Wallace complies with all of the payment terms of this Order, the Philadelphia Gas Works shall not impose any late payment charges or penalties or interrupt her natural gas service except for valid emergency or safety reasons. 


6.
That if Ellisha Wallace fails to adhere to the terms of this Opinion and Order, the Philadelphia Gas Works is authorized to suspend or terminate her service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Commission’s regulations, 52 Pa. Code §§ 56.1, et seq. 


7.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: June 21, 2007
ORDER ENTERED:  June 27, 2007
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