BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
William E. Muriceak




:








:


v.





:

C‑20067139







:

The Peoples Natural Gas Company,


:
d/b/a Dominion Peoples



:
INITIAL DECISION

Before

John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision denies a complaint that William E. Muriceak (“Complainant”) filed on November 28, 2006.  Muriceak challenges a gas cost adjustment charge that The Peoples Natural Gas Company, d/b/a Dominion Peoples (“Respondent” or “Peoples”), assessed him for twelve months after he switched to a new gas supplier.  He also objects that Peoples, his natural gas distribution company, deposited checks that he made payable to his natural gas supplier, Dominion Retail, Inc. (or “Dominion Peoples Plus”) and thereafter, it credited Peoples’ charges first, before crediting any remaining balance on his supplier account.  For relief, the Complainant seeks an adjustment of his account to reflect full credit for all payments he made to his supplier.  The Respondent answered the complaint on December 27, 2006.



I received this case assignment on February 21, 2007.  A standard Prehearing Order was issued on February 26, 2007.  A telephonic hearing was held on April 5, 2007.  The Complainant appeared pro se and offered one exhibit for the record.  Horace P. Payne, Jr., Esq. represented the Respondent, which submitted three exhibits.  The hearing generated 70 pages of notes of testimony.  Neither party filed a brief.  The record closed on May 7, 2007.
FINDINGS OF FACT
1. The Complainant, William E. Muriceak, has resided for 35 years at RR 5, Box 3730, Altoona, Pennsylvania 16601 (N.T. 15).
2. The Respondent, The Peoples Natural Gas Company, d/b/a Dominion Peoples, provides the Complainant with residential natural gas transportation service at the foregoing address (N.T. 15, 33).

3. In March 2006, the Complainant migrated from the Respondent, as his natural gas supplier, to Dominion Retail, Inc. (“Dominion Peoples Plus”) (N.T. 16, 21, 29‑31, 41; Respondent’s Exh. A).
4. After changing natural gas suppliers in March 2006, the Complainant continued to receive a single monthly bill from the Respondent for transportation and commodity charges (N.T. 31; Complainant’s Exh. 1).

5. After changing his natural gas supplier, the Respondent assessed the Complainant a gas cost adjustment charge on his monthly bill (N.T. 21; Complainant’s Exh. 1).
6. Because he left Dominion Peoples as his natural gas supplier in March 2006, the Complainant believes he should not have to pay a gas cost adjustment charge each month to underwrite its business risks (N.T. 21‑27, 37; Complainant’s Exh. 1).

7. The Complainant admits that when he contacted Dominion Retail, Inc. to inquire about changing natural gas suppliers, he was informed that he would have to pay a gas cost adjustment charge for twelve months after switching suppliers (N.T. 29‑30).

8. Because he disputed the gas cost adjustment charge on his bill, the Complainant deducted that amount from each monthly payment (N.T. 21‑22, 34; Complainant’s Exh. 1).

9. Each month between May and October 2006, the Complainant sent the Respondent checks made payable to his gas supplier, which Peoples then deposited.  Because the Complainant had deducted the monthly gas cost adjustment charge from his payment, the Respondent credited its own charges first, before crediting any remaining balance to the Complainant’s supplier account (N.T. 16‑27, 33‑34; Complainant’s Exh. 1).
10. The Complainant questions the legality of the Respondent depositing his checks and crediting charges on its account, when he made the checks payable to the supplier (N.T. 17, 35; Complainant’s Exh. 1).

11. Because he believes the Respondent wrongfully assessed a gas cost adjustment charge on his bills, the Complainant seeks a refund for those charges, together with a refund of any late payment charges that accrued as a result thereof (N.T. 27‑28).
12. The Complainant is current on his account with the Respondent.  His account balance totals $146.71 (N.T. 19, 41; Respondent’s Exh. A).
13. Since the Respondent is the billing agent for the Complainant’s natural gas supplier, the customer receives one monthly bill for both transportation and commodity charges (N.T. 42).
14. Pursuant to its billing agent contract with Dominion Retail, Inc., the Respondent processes the payments and allocates the funds (N.T. 42).

15. All monthly bills, irrespective of supplier, instruct customers to send payments to Peoples at the Respondent’s home office in Richmond, Virginia where all funds are deposited in banks there (N.T. 43‑44).

16. As a regulated utility, the Respondent is not permitted to make a profit on the gas commodity it sells to customers (N.T. 49).
17. If a customer has received gas commodity sales service for a period of twelve months or more, the Respondent is required to provide the customer with an adjustment to their rates for the period when they were using sales service.  Rider D, Application of the Gas Cost Adjustment Charge, Supplement No. 24 to Gas PA — PUC No. 43, Sixth Revised Page No. 66, effective October 1, 2001, reads in pertinent part:

Ratepayers who have been receiving Supplier of Last Resort Service from the Company for at least twelve consecutive months and transfer to transportation service, will be charged the gas cost adjustment charge under the Company’s Supplier of Last Resort Service, for a period of twelve months.  This charge will be applied regardless of the service that the customer is receiving during this twelve-month period.

(N.T. 48‑50, 56; Respondent’s Exh. C).

18. Since the Complainant had received sales service (Supplier of Last Resort Service) from Peoples for more than twelve months and then migrated to a new gas supplier, the foregoing tariff provision applied to the Complainant and the Respondent assessed a gas cost adjustment charge to his bills for a period of twelve months (N.T. 50; Respondent’s Exh. C).
19. For seven of those twelve months, the Respondent assessed a debit charge to his account, while for five of those months, it assessed a credit to his account (N.T. 51).

20. Since it is not permitted to make a profit or sustain a loss on its gas purchases, the Respondent credits customers’ bills if it is able to purchase gas for a price that is less than it projected in its annual purchased gas cost rate (“GCR”) filing, but it also debits customers’ bills if the gas price is greater than its projected GCR.  This procedure is referred to as the “over/under collection” (N.T. 51‑52).
21. The Respondent adjusts its projected GCR four times a year: January 1, April 1, July 1 and October 1.  Bills received between those months may have a blending of new and old rates.  In addition, each monthly bill is prorated to reflect the number of days in the billing cycle (N.T. 58‑62).
22. The gas cost adjustment charge is a mechanism for reconciling the projected GCR with the actual cost of gas by crediting or recouping charges that a customer accrued during the last twelve months that he/she was a sales customer (N.T. 62‑65).

23. Rule 10 of the Respondent’s tariff Rules and Regulations relating to Billing and Payment, Gas PA — PUC No. 43, Original Page No. 21, effective March 3, 2000, concerning Allocation of Payments, reads:
Under billing option (1), the following order for the application of partial payments shall apply to all residential ratepayers and to non-residential ratepayers unless the contract between the non-residential ratepayer and the NGS provides for a different method:
a.
Payment agreement for pre-existing balance or pre-existing balance;

b. Current Company charges;

c. NGS charges;

d. Non-basic service charges;

e. Hardship energy fund contribution.

(N.T. 52‑53, 56‑57; Respondent’s Exh. B).

24. The Respondent posits it properly applied the foregoing tariff provision in allocating the Complainant’s partial payments to his account (N.T. 53, 55).
25. Because the Complainant made partial payments by deducting the disputed gas cost adjustment charges, the Respondent’s computer system recognized the partial payments as insufficient to satisfy the balance due and accordingly, it assessed late payment fees to the account totaling $5.24, which Peoples agrees to waive (N.T. 53‑54; Respondent’s Exh. A).

DISCUSSION


Any person, having an interest in the subject matter, may file a complaint with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation of any law, regulation or order, which the Commission has jurisdiction to administer.  66 Pa. C.S. §701.  Here, the Complainant challenges the Respondent’s assessment of a gas cost adjustment charge on his bills for twelve months following his migration to a new natural gas supplier.  The Respondent replies that it merely applied the applicable tariff provision to credit or recoup charges for natural gas costs that the Complainant accrued during the last twelve months that he was a sales customer.  Perhaps, the misunderstanding giving rise to this controversy finds its origin in fundamental concepts of natural gas public utility ratemaking.


For his part, the Complainant misperceives payment of his natural gas bill as a pay-as-you-go situation (N.T. 57‑58).  In other words, Mr. Muriceak, as most people, believes that when he pays his gas bill, he is paying only for the gas he consumes during that billing cycle.  He is only partially correct.  When paying his bill each month, he indeed is paying his natural gas distribution company (“NGDC”),
 here Peoples, to transport the gas, read the meters, maintain its distribution system, and fulfill its bill collection and accounting functions.  But, he is also paying a separate charge for the natural gas commodity itself.  While his monthly payments for the most part cover the former charges, the Complainant’s payments, when he was a Peoples gas sales customer, did not fully recover the commodity charge, because it was based largely on a projected cost.  The assessment of a gas cost adjustment charge provides a mechanism to recover the over- or under-collection of the actual cost of the commodity.


As a regulated public utility, Peoples cannot earn a profit or incur a loss on the sale of its gas commodity.  Unlike non-public utility natural gas suppliers, who can quote a customer a flat rate and reap a profit for supplying gas for a price greater than its cost or risk a loss for supplying gas for a price less than its cost, Peoples, as a regulated NGDC, must pass through to its customers the cost of the gas it supplies on a dollar-for-dollar basis.  Since its gross intrastate revenues exceed $40 million annually, Peoples must file annually with the Commission a statement reflecting actual and projected increases or decreases in its natural gas costs.  66 Pa. C.S. §1307(f).  The NGDC’s proposed gas cost rate (“GCR”) is subject to an annual reconciliation or true-up.  The Commission conducts an investigation and holds hearings to review the proposed tariff and consider the plan for purposes of reliability and supply.


As part of the Section 1307(f) review process, the NGDC submits a statement specifying the total revenues received for natural gas supplied during the previous twelve months, the total natural gas costs incurred, the difference between these amounts, and a verification of how these natural gas costs are consistent with a least cost procurement policy as required by Section 1318 of the Code, 66 Pa. C.S. §1318.  The gas thus procured may come from such diverse sources as interstate pipelines, local production, storage or any combination thereof.
  After hearing, the Commission determines what portion of the NGDC’s actual natural gas costs in the previous twelve-month period met the standards of Section 1318 of the Code.  In addition, the Commission directs refunds to customers for gas revenues collected which exceed the amount of actual natural gas costs incurred and orders recovery from customers for any amount by which the actual natural gas costs exceed the revenues collected during that same period.  66 Pa. C.S. §1307(f)(5).



Also, the legislature permits a NGDC to establish a mechanism (the gas cost rate adjustment charge) to further adjust its rates for natural gas sales on a monthly basis to reflect actual or projected changes in natural gas cost rates established in the previous Section 1307(f) proceeding.  66 Pa. C.S. §1307(f)(1)(ii).  Of course, such adjustments are subject to annual reconciliation in the Section 1307(f) proceeding.  Id.  Importantly, the legislature directs “that customers transferring from sales to transportation service [shall] be subject to the over-or-under collection adjustment.”  66 Pa. C.S. §1307(f)(6).  Clearly, as a customer transferring from the Respondent’s sales to transportation service, the Complainant became a proper subject for assessment of the over-or-under collection adjustment.


To comport with these provisions of the law, the Respondent’s tariff provides that where a ratepayer has been receiving sales service for at least twelve consecutive months and he/she transfers to transportation service only, Peoples must assess the customer a gas cost adjustment charge for a period of twelve months, regardless of what service the customer is then receiving (N.T. 48‑50, 56; Respondent’s Exh. C).  The law presumes an existing tariff provision is just and reasonable.  Brockway Glass v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth. 1981); Zucker v. Pa. P.U.C., 401 A.2d 1377 (Pa. Cmwlth. 1979); U.S. Steel Corporation v. Pa. P.U.C., 390 A.2d 865 (Pa. Cmwlth. 1978); and Dietch Company v. Pa. P.U.C., 204 Pa. Superior Ct. 102, 203 A.2d 515 (1964).  The party challenging an existing tariff provision bears the burden of proving that it is unjust or unreasonable.  As the party challenging an existing tariff provision, the Complainant’s unsubstantiated belief that he should not have to pay for a service that he is no longer receiving fails to carry his burden of proof in light of the substantial reasons discussed here for the gas cost adjustment charge as a true-up mechanism.  66 Pa. C.S. §332(a).


Moreover, the Respondent, as the NGDC, is responsible for billing retail gas customers for natural gas distribution service, regardless of the identity of the provider of natural gas supply services.  A NGDC is permitted to render bills on behalf of a natural gas supplier.  Further, a NGDC is required to separately itemize the gas cost adjustment charge
 in customers’ bills.  66 Pa. C.S. §§1509 & 2205(c); 52 Pa. Code §§56.15(4) & 62.74(b)(6)(iv).  On the subject of partial payments, Section 2205(c)(5) of the Public Utility Code, 66 Pa. C.S. §2205(c)(5), provides:
No natural gas distribution company shall be required to forward payment to entities providing services to customers and on whose behalf the natural gas distribution company is billing those customers before the natural gas distribution company has received payment for those services from customers.  The Commission shall issue guidelines addressing the application of partial payments.



While not directly on point, Section 56.23 of the Commission’s regulations, 52 Pa. Code §56.23, provides that:
Payments received by a utility without written instructions that they be applied to merchandise, appliances, special services, meter testing fees or other non-basic charges and which are insufficient to pay the balance due for the items plus amounts billed for utility service shall first be applied to the residential utility service.

Likewise, Section 56.24 of the Commission’s regulations, 52 Pa. Code §56.24, provides that:

In the absence of written instructions, a disputed bill or an amortization agreement, payments received by a utility which are insufficient to pay a balance due both for prior service and for service billed during the current billing period shall first be applied to the balance due for prior service.

Nevertheless, these regulations evince an intent to allow a NGDC to recover its charges first from any partial payment before requiring the utility to forward any remaining balance to a third party.



Furthermore, the Respondent’s Commission-approved tariff follows the law and existing regulations to direct how Peoples must allocate partial payments.  When it receives a partial payment, Peoples’ tariff directs that it first must apply the payment to its own pre-existing balance, then to its own current charges, before applying any remaining balance to natural gas supplier charges (N.T. 52‑53, 56‑57; Respondent’s Exh. B).  As noted above, the law presumes an existing tariff provision is just and reasonable.  Brockway Glass, supra.  The party challenging an existing tariff provision bears the burden of proving that it is unjust or unreasonable.  As the party challenging this tariff provision, the Complainant has failed to carry this burden.  The fact that the Complainant drafted his checks so they were made payable to the natural gas supplier, instead of the Respondent, is irrelevant, because Peoples had contracted to act as billing agent for the supplier (N.T. 42).


For these reasons, the complaint will be denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, et seq.
2. The law permits a gas cost rate adjustment charge to further adjust rates for natural gas sales on a monthly basis to reflect actual or projected changes in natural gas cost rates.  66 Pa. C.S. §1307(f)(1)(ii).

3. As a customer transferring from natural gas sales to transportation service, the Complainant was a proper subject for the over-or-under collection adjustment.  66 Pa. C.S. §1307(f)(6).
4. The party challenging an existing tariff provision bears the burden of proving that it is unjust or unreasonable.  Brockway Glass v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth. 1981).
5. The Complainant has failed to carry his burden of proving that the tariff provisions he challenges here are unjust or unreasonable.  66 Pa. C.S. §332(a).

ORDER


THEREFORE



IT IS ORDERED:



That the complaint of William E. Muriceak against The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C‑20067139, is hereby denied.

Date:  May 22, 2007


















John H. Corbett, Jr.








Administrative Law Judge
� 	Section 2202 of the Public Utility Code (the “Code”), 66 Pa. C.S. §2202, defines “natural gas distribution company” in pertinent part as a “public utility... that provides natural gas distribution services and which may provide natural gas supply services and other services.”


� 	As used in Section 1307 of the Code, “natural gas costs” and “gas costs” include “the direct costs paid by a natural gas distribution company for the purchase and the delivery of natural gas to its system in order to supply its customers.  Such costs may include costs paid under agreements to purchase natural gas from sellers; costs paid for transporting natural gas to its system; costs paid for natural gas storage service from others, including the costs of injecting and withdrawing natural gas from storage; all charges, fees, taxes and rates paid in connection with such purchases, pipeline gathering, storage and transportation; and costs paid for employing future options and other risk management tools.”  66 Pa. C.S. §1307(h).


� 	Section 62.80 of the Commission’s regulations, 52 Pa. Code §62.80, defines “gas cost adjustment charges” as the “amount billed or credited each month to account for differences between projected and actual gas supply costs of the NGDC.”
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