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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell issued on March 30, 2007, the Exceptions filed on April 13, 2007, by Daniel Wert (Complainant) and the Reply Exceptions filed on April 30, 2007, by PPL Electric Utilities Corporation (PPL).
History of the Proceeding


On September 26, 2006, the Complainant filed a Formal Complaint against PPL in which he alleged that PPL improperly charged him a fee for a Department of Environmental Protection (DEP) required permit which PPL acquired in the course of constructing a line extension to provide service to the Complainant’s location.  In support of this allegation, the Complainant alleged that other PPL customers similarly situated were not required to pay the DEP permit fee.  The Complainant also alleged that the time for PPL to extend service to his location was too long.  The Complainant sought reimbursement of the DEP permit fee.  (I.D. at 1).


PPL responded to the Complaint and stated that the DEP permit fee was a charge passed through to the Complainant and that PPL acted diligently in extending service to Complainant’s location.  (I.D. at 2).



Two evidentiary hearings were held in this matter.  The Complainant appeared pro se, PPL appeared through counsel.  The second hearing was scheduled by the ALJ to give the Complainant an opportunity to produce evidence relating to his claim that other PPL customers were treated differently than he was.  (I.D. at 2).


The Parties waived the filing of briefs and the record was closed upon receipt of the transcript.  On March 30, 2007, the ALJ issued her Initial Decision which denied the Complaint.  On April 13, 2007, the Complainant filed Exceptions.  PPL filed Reply Exceptions on April 30, 2007.

Discussion


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


A.
The Initial Decision



The ALJ stated the issues in this proceeding as follows: “In order to have sustained his burden of proof, Complainant must have proven that the actions of PPL constitute inadequate service
 because:  (1) PPL took too long to provide service; and/or (2) the $1250.00 fee [DEP permit fee] should not have been charged to Complainant.”  (I.D. at 10; footnote added).  The ALJ also noted that the Complainant’s burden of proof was by a preponderance of the evidence; that is, the Complainant must present “evidence more convincing, by even the smallest amount, than that presented by the other party.”  Id. at 9.  (Citations omitted).


The ALJ denied the Complainant’s allegation that PPL failed to provide service in a timely fashion.  The Complainant had filed an action regarding extension of service in Wert v. PPL, Pennsylvania Electric Company and Valley Rural Electric Cooperative, Inc., Docket No. C-20054282 (Order entered December 19, 2005) (Wert I).  In Wert I, the Commission determined that among three potential service providers, provisions of the Retail Electric Supplier Unincorporated Area Certified Territory Act of 
July 30, 1975, 15 Pa. C.S. § 7351, et seq. (Territory Act), mandated that service to the Complainant be provided by PPL.  According to the ALJ, the Complainant’s allegation that PPL should have provided service to his residence in 1992 was raised in Wert I and is barred in this action on the basis of res judicata, also known as claim preclusion.  (I.D. at 12).
  


Based on her discussion of res judicata and the Wert I decision, the ALJ found that the time period at issue in this proceeding began when PPL was ordered to extend service in Wert I (on or about December 19, 2005) and the time service was actually provided (on or about July 6, 2006).  The ALJ noted that PPL began the process for extension on December 16, 2005, three days before PPL was directed to extend service by the Commission.  (I.D. at 13).  Under all the circumstances, the ALJ found that PPL provided adequate service in its efforts to extend service to the Complainant following the Commission’s direction in Wert I.  Id. at 14.


The ALJ also found that the Complainant failed to show that PPL improperly passed through the DEP permit fee to Complainant.  The DEP permit fee is an annual fee of $250 and is required for PPL to construct and maintain the service line for Complainant’s residence which crosses the Tuscarora Creek.  (I.D. at 18).  The permit is required because DEP has classified the Tuscarora Creek as a navigable waterway.  Id. at 16.  PPL’s policy regarding this fee is to assess the first five years of the fee ($1250 in this action) to the customer, even though its tariff would permit it to assess the fee every year it is incurred.  Id. at 17, 18.


The ALJ found that the Complainant failed to show that the fee was not required and failed to show that PPL treated him differently in any way than other PPL customers who were similarly situated.  The ALJ also noted that PPL’s tariff did not provide for PPL’s policy of permit fee collections limited to one lump sum payment for five years of payments.  However, the ALJ did not find that PPL was acting unlawfully.  The ALJ noted that “enforcing the tariff would result in an additional $250 annual charge to Complainant’s electric bill, should PPL pursue it.”  (I.D. at 18).  

B.
The Exceptions



The Complainant filed two Exceptions.  The first Exception relates to his allegation that PPL discriminated against him because other PPL customers similarly situated have not been charged for the DEP permit fee.  The second Exception relates to the ALJ’s finding that the Complainant is precluded from arguing that PPL should have extended service to his location in 1992 because that claim could have been pursued in Wert I.  We will address the second Exception first.


1.
Exception No. 2


In his second Exception, the Complainant argues that the only issue examined in Wert I was which company should provide service to his location.  The Complainant asserts that the issue of whether PPL acted in a timely fashion was never raised or argued in Wert I.  Accordingly, the Complainant states that there can be no issue preclusion because there is a lack of identity of issues.  The Complainant also notes that there were other Parties in the Wert I proceeding.  On that basis, the Complainant asserts that there was no identity of Parties as is required for claim preclusion.  (Complainant’s Exc. at 5-6).  



The Complainant further argues that PPL should have known that the Territory Act provided that PPL was the entity required to provide service when the Complainant first applied to PPL for service in 1992.  According to the Complainant, had PPL followed through on its responsibilities under the Territory Act in 1992, the service extension could have been completed much earlier than it was.  (Complainant’s Exc. at 
8-9).


PPL responds that the ALJ thoroughly analyzed the doctrine of res judicata and properly applied it to the facts of this proceeding.  According to PPL, the Complainant could have raised the issue of delay in Wert I, since both PPL and the Complainant were Parties in that action and the issue involved the extension of service to the Complainant’s location.  PPL asserts that those three factors are all that is necessary to reach a finding that the Complainant is precluded from bringing his claim of delay in this, the second proceeding between these Parties.  (PPL R.Exc. at 5-6).  PPL argues that the only relevant time-frame is that which begins on December 19, 2005, the date the Commission directed PPL to extend service to the Complainant, and ends on or about July 6, 2006, when service was actually provided.  Given that time frame, PPL asserts that it acted within a satisfactory time period given the permitting and construction requirements for the service extension.  Id. at 6.


We will deny the Complainant’s second Exception.  We agree with the ALJ’s conclusion that the appropriate time-frame for determining whether PPL acted timely begins on December 19, 2005, the date Wert I was entered and PPL was directed to extend service to the Complainant.  We also agree that PPL’s actions in extending service were appropriate and did not amount to inadequate service given the permitting and construction requirements detailed in the record.  (See, e.g., I.D. at 13, which sets forth the timeline for construction of the line extension).


The ALJ’s application of res judicata to the facts of this proceeding is appropriate.  In addition, we find that there was a legitimate question surrounding PPL’s obligation to extend service to the Complainant’s location prior to Wert I.  That question was not settled, and PPL did not have any direction from this Commission, until Wert I was finally decided on December 19, 2005.  Again, we note that PPL began its process for the service extension on December 16, 2005, three days before Wert I was officially entered as the Commission’s decision.  Under all the circumstances, it cannot be said that PPL acted with undue delay so as to have provided inadequate service to the Complainant.  


2.
Exception No. 1


In this Exception, the Complainant argues that the ALJ erred when she refused to find that the Complainant had been treated differently than similarly situated PPL customers with regard to the DEP permit fee.  In his Exceptions, the Complainant asserts that Complainant’s Exhibit 22 shows two photographs which reveal a service line crossing the Tuscarora Creek, which is required to serve another customer.  (Complainant’s Exc. at 3-4).  The Complainant asserts that the record reflects that there is no DEP permit for the line shown in Complainant’s Exhibit 22.  Id. at 4.  According to the Complainant, since there was no DEP permit obtained for that service line, no permit fee was charged which means the customer served by that line was treated differently than the Complainant.  The Complainant asserts that the ALJ erred because she found that Complainant failed to show that a permit fee was not required at some point in time.  Id.


PPL responds that the Complainant simply failed to show that PPL constructed “a line extension across the Tuscarora Creek to serve another customer, at a time when the DEP charged a fee for such crossing, and that PPL failed to charge the customer the same fee.”  (PPL R.Exc. at 2).  According to PPL, the Complainant’s entire argument regarding disparate treatment was speculation.  (Id. at 4-5).



We agree with the ALJ that the Complainant failed to show that PPL treated the Complainant any differently than any other customer.  (I.D. at 17).  PPL is correct that the Complainant has engaged in pure speculation and has failed to substantiate his claim by any evidence of record, despite being provided an additional evidentiary hearing to address this precise issue.  Accordingly, we will deny the Complainant’s first Exception.  



However, what is clearly shown in the record is that PPL has charged the Complainant $1250 in one lump sum based upon PPL’s “policy.”  PPL’s tariff provides that the “customer agrees to pay to the Company any initial and recurring right-of-way rental fees in excess of a nominal amount that are incurred by the Company in constructing and maintaining the line extension.”  PPL Tariff Rule 3(a)(4)(d).  The ALJ correctly found that “according to its tariff, the full amount of the annual DEP permit could be charged to the Complainant each and every year that PPL provides him service.  . . . Enforcing the tariff would result in an additional $250 annual charge to Complainant’s electric bill, should PPL pursue it.”  (I.D. at 18, citations to the record omitted).  


The foregoing clearly indicates that PPL has charged the Complainant a lump sum fee of $1250 which is not provided in its tariff.  Depending on the length of time the Complainant receives service from PPL, that lump sum fee could work in his favor, or result in an over-charge.  Regardless, it is a fee that is not permitted under PPL’s existing tariff.  The fee contained in PPL’s tariff would be a $250 annual charge as long as such a charge is required by the DEP for the service line across the Tuscarora Creek.


From the beginning of this proceeding, PPL has had notice that its lump sum permit charge is in issue in this case.  While the precise allegation of the Complainant is that PPL engaged in unreasonable discrimination, PPL certainly was aware that the lump sum fee must have some basis as an approved tariff charge.  66 Pa. C.S. § 1303.  It does not.  Accordingly, while we will deny the Complainant’s Exception No. 1, we will direct PPL to refund any sums paid by the Complainant which exceed the amount of $250 per year, since service was initiated to the Complainant through the date this Opinion and Order is entered, together with the appropriate rate of interest.  66 Pa. C.S. § 1312(a).  We will further direct PPL to verify that the refund has been paid to the Complainant with the Secretary of this Commission.  The refund shall be paid within thirty (30) days of the entry of this Opinion and Order.  PPL has the option of continuing to charge in accordance with its approved and existing tariff, or filing a proposed tariff amendment for the Commission’s review which will incorporate its “policy” of a five-year lump sum payment for this type of permit fee.  Under all of the circumstances in this matter, we do not find that a civil penalty is appropriate.
Conclusion


For the foregoing reasons, we will grant, in part, and deny, in part, the Exceptions of the Complainant, direct PPL to issue a refund to the Complainant consistent with this Opinion and Order, and modify the Initial Decision of ALJ Susan D. Colwell; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Daniel Wert are granted, in part, and denied, in part, consistent with the Opinion and Order. 


2.
That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued on March 30, 2007, at this docket is modified consistent with this Opinion and Order.



3.
That PPL Electric Utilities Corporation shall refund that sum representing the over-payment made by Daniel Wert, which is in excess of the $250 annual permit fee consistent with PPL Electric Utilities Corporation tariff, together with the legal rate of interest, within thirty (30) days of the entry of this Opinion and Order.



4.
That PPL Electric Utilities Corporation may seek approval of a tariff amendment which would conform its tariff to the practice of charging a five-year lump sum charge for the DEP permit fees as the total permit fee obligation of affected customers.


5.
That this matter shall be deemed closed upon the verification by PPL Electric Utilities Corporation to the Secretary of the Commission that the refund directed in this Opinion and Order has been paid.  














BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 21, 2007
ORDER ENTERED:  June 27, 2007



	� 	The nature of the service required is described in Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501.


	� 	The ALJ cited O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa. P.U.C. 98, 104 (1992), regarding the elements of claim preclusion and for the holding that the doctrine applies to Commission proceedings.  (I.D. at 11-12).
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