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HISTORY OF THE PROCEEDING
On May 18, 2006, John L. Kinzler, Jr. (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against AT&T Communications of Pennsylvania, Inc. (“AT&T”) alleging that there are incorrect charges on his bills for telephone service.  Mr. Kinzler claims that he did not select AT&T as his long distance telephone service provider in 1995 and that AT&T has not provided long distance service to him.  Mr. Kinzler requests that AT&T refund him all payments he made to AT&T since February 21, 1995.  He further requests compensation for the time spent compiling his telephone records.  He also seeks reimbursement for the cost of making copies and paying for postage.  
On June 13, 2006, AT&T filed an Answer and New Matter with the Commission’s Secretary’s Bureau.  AT&T denies the material averments contained in the formal complaint.  AT&T requests, inter alia, that the complaint be dismissed.  Mr. Kinzler did not file a Reply to the New Matter.

On June 16, 2006, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting a Resolution Conference.  The Order required AT&T to contact both Mr. Kinzler and The United Telephone Company of Pennsylvania to hold a settlement conference, and to ascertain whether United Telephone would participate voluntarily.
  
An initial in-person hearing was scheduled for Tuesday, January 9, 2007 at 10:00 a.m.  The undersigned continued the scheduled hearing on January 8, 2007.  On January 9, 2007, a Hearing Cancellation/Reschedule Notice was sent to the parties.  The initial in-person hearing was rescheduled for Wednesday, February 21, 2007 at 10:00 a.m. in an 11th Floor Hearing Room in the Pittsburgh State Office Building, 300 Liberty Avenue, Pittsburgh, PA 15222.

Counsel for AT&T, James P. Melia, Esquire, filed a Motion to Allow Telephonic Participation by Witness dated January 23, 2007, requesting permission to present the testimony of AT&T’s witness, Andrew Green, “who is located in Missouri, telephonically, on February 21, 2007.”  (Motion for Telephonic Participation by Witness, p. 2.)  On February 7, 2007, the undersigned received Mr. Kinzler’s response to the Motion and forwarded it to the Commission’s Secretary’s Bureau for filing.  An Order Denying Motion to Allow Telephonic Participation by Witness was issued by the undersigned on February 12, 2007.                   

The initial in-person hearing was held on February 21, 2007.  Mr. Kinzler appeared pro se and testified on his own behalf.  He also presented the testimony of his wife, Lorna A. Kinzler.  Mr. Kinzler offered three exhibits at the hearing.  Complainant’s Exhibits 1 and 2 were admitted into the record.  James P. Melia, Esquire, represented AT&T.  He presented one witness, Judy Allen, and offered two exhibits that were marked and admitted as AT&T Communications of Pennsylvania, Inc.’s Exhibits 1 and 2.  Janet L. Miller, Esquire, appeared telephonically on behalf of Embarq and presented the telephonic testimony of Deborah Weaver.  Attorney Miller did not offer any exhibits.  
The hearing record was closed and the caption of this proceeding amended by Interim Order Closing the Hearing Record and Amending the Caption issued on March 9, 2007.  The record consists of four exhibits and a 116-page hearing transcript.
FINDINGS OF FACT

1.
Mr. Kinzler resides at 1174 North Boundary Road, Cranberry Township, PA 16066 (Tr. 18).  
2.
Mr. Kinzler’s wife, Lorna A. Kinzler, resides with Mr. Kinzler (Tr. 57). 
3.
Mr. and Mrs. Kinzler moved into their current residence in February 1995 (Tr. 19, 37).  
4.
Mr. and Mrs. Kinzler established telephone service with Embarq at their current residence in February 1995.  The Kinzlers have two telephone lines provided by Embarq.  The main telephone account number is 724-538-5058.  The second line is 724-538-5159.  Both telephone numbers are listed in Mrs. Kinzler’s name (Tr. 18-19, 37-38, 92-93; Complainant’s Exhibit 2).   
5.
On February 22, 1995, AT&T received an electronic care feed (electronic service request order) for dial one interLATA service from the Kinzlers’ local exchange company, Embarq, for telephone number 724-538-5058.  AT&T did not know who requested the service (Tr. 68-69). 

6.
On October 10, 1996, AT&T received an electronic care feed (electronic service request order) for dial one interLATA service from the Kinzlers’ local exchange company, Embarq, for telephone number 724-538-5159.  AT&T did not know who requested the service (Tr. 68-69). 

7.
AT&T did not receive any orders switching service to or from any other telephone service provider for either of the Kinzlers’ telephone numbers after the electronic service orders requesting AT&T interLATA service on February 22, 1995 and October 10, 1996 were received (Tr. 68-70).
8.
The AT&T service plan for the Kinzlers’ two telephone lines was known as “True Reach” (Tr. 70).  
9.
AT&T used an invoice derived billing (IDB) system to bill the Kinzlers.  AT&T would collect the information for its bill and send an invoice to the Kinzlers’ local exchange carrier.  The local exchange carrier would then bill the Kinzlers on AT&T’s behalf (Tr. 70-71). 
10.
Each month, the Kinzlers were billed basic charges for their AT&T calling plan.  The AT&T charges were listed on a separate page included in the bill of the local exchange carrier.  The page had an AT&T logo on it and listed a toll free telephone number for billing inquiries (Tr. 42-44, 70; Complainant’s Exhibit 2).  
11.
The Kinzlers were only billed for service (telephone calls) carried by AT&T pursuant to the True Reach Plan for the months of August 2002 and September 2002 (Tr. 33-34, 70).  
12.
On May 23, 1997, Embarq received a letter of authorization from MCI requesting that the Kinzlers’ interLATA, interstate toll service be changed to MCI.  The change was accomplished on May 24, 1997.  Embarq does not have records regarding the Kinzlers’ telephone service toll carrier prior to May 23, 1997 (Tr. 93-94).    
13.
On October 9, 1997, Embarq received a letter of authorization from Sprint long distance requesting that the Kinzlers’ interLATA and intraLATA telephone services be switched to Sprint (Tr. 95).

14.
On April 28, 1998, Embarq received a letter of agency from MCI requesting that the Kinzlers’ interLATA toll service be changed to MCI and the change was made.  On July 29, 1998, Embarq received a letter of agency from MCI requesting that the Kinzlers’ intraLATA service be changed to MCI and the switch was made on July 30, 1998 (Tr. 97).

15.
Embarq’s records reflect that MCI has been the provider of both interLATA and intraLATA toll services to the Kinzlers since July 30, 1998.  Embarq’s records do not contain any changes to the Kinzlers’ toll services after July 30, 1998 (Tr. 97).  

16.
The Kinzlers’ AT&T account was closed sometime after Mr. Kinzler called AT&T to question his bill in February 2006 and the Kinzlers were refunded $35.90 (Tr. 23, 28; Complainant’s Exhibit 1).
 
DISCUSSION

As the party seeking affirmative relief from the Commission, the Complainant, Mr. Kinzler, bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 134 Pa. Cmwlth. 218, 578 A.2d 600 (1990). That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. P.U.C., 67 Pa. Cmwlth. 597, 447 A.2d 1100 (1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980). 

Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.  Wigmore, §2994 at I(1) and (2); In re: Fink's Estate, 343 Pa. 65, 74, 21 A.2d 883, 888-889 (1941);  Rogers v. United States, 66 F. Supp. 663, 667, relying, in relevant part, on Roseberry v. Home Life Insurance Company, 120 Pa. Superior Ct. 450, 454, 183 A. 121, 95 A.L.R. 749 (1936).

Mr. Kinzler’s complaint here is solely against AT&T.  Mr. Kinzler does not claim that Embarq violated the Public Utility Code, 66 Pa. C.S. §101 et seq., Commission regulations or any Commission orders. He claims that he is entitled to a refund from AT&T for all basic charges he paid to AT&T from February 1995 to January 2006 because he did not select AT&T as his long distance provider for either of his telephone lines, and because AT&T did not carry any long distance telephone calls between February 1995 and February 2006, except for the months of August 2002 and September 2002.  He further claims that he is entitled to be reimbursed for copying costs and postage associated with this case.  He seeks a total amount of $1,267.61 from AT&T.   

             The Public Utility Code does not confer jurisdiction upon the Commission to award monetary damages. Accordingly, the Commission possesses no jurisdiction to consider Complainant's request for copy costs and postage allegedly incurred as a result of this dispute.  See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  
Mr. Kinzler has failed to demonstrate that AT&T violated the Public Utility Code, Commission regulations or a Commission-issued order.  Mr. Kinzler testified that he did not select AT&T as his long distance service provider or change from another long distance service provider to AT&T.  According to Mr. Kinzler, MCI has always been his long distance service provider for telephone numbers 724-538-5058 and 724-538-5159.  Mr. Kinzler’s testimony regarding his selection of MCI as his long distance service provider was not accurate and therefore not credible.  The Kinzlers’ long distance service provider has, in fact, been switched over the years since February 1995.  

Mr. Kinzler’s recollection regarding the Kinzlers’ choice of long distance service providers is inaccurate.  The credible testimony of Deborah Weaver, a senior analyst with Embarq, contradicts Mr. Kinzler’s testimony.  According to Ms. Weaver, the Kinzlers’ interLATA (long distance) service was switched to MCI on May 24, 1997.  Embarq does not have records regarding the Kinzlers’ long distance provider prior to May 23, 1997 (Tr. 93-94).  On October 9, 1997, Embarq received a letter of authorization from Sprint long distance requesting that the Kinzlers’ interLATA and intraLATA telephone services be switched to Sprint and Sprint became the Kinzlers’ long distance service provider (Tr. 95).  On April 28, 1998, Embarq received a letter of agency from MCI requesting that the Kinzlers’ interLATA toll service be changed to MCI and the change was made.  On July 29, 1998, Embarq received a letter of agency from MCI requesting that the Kinzlers’ intraLATA service be changed to MCI and the switch was made on July 30, 1998 (Tr. 97).  Embarq’s records reflect that MCI has been the provider of both interLATA and intraLATA toll services to the Kinzlers since July 30, 1998.  Embarq’s records do not contain any changes to the Kinzlers’ toll services after July 30, 1998 (Tr. 97).                
Judy Allen, who is a manager employed by AT&T, testified credibly at the hearing.  According to Ms. Allen, on February 22, 1995, AT&T received an electronic care feed (electronic service request order) for dial one interLATA service from the Kinzlers’ local exchange company, Embarq, for telephone number 724-538-5058.  AT&T did not know who requested the service (Tr. 68-69).  On October 10, 1996, AT&T received an electronic care feed (electronic service request order) for dial one interLATA service from the Kinzlers’ local exchange company, Embarq, for telephone number 724-538-5159.  AT&T likewise did not know who requested the service for this telephone number (Tr. 68-69).  
AT&T did not receive any orders switching service to or from any other telephone service provider for either of the Kinzlers’ telephone numbers after the electronic service orders requesting AT&T interLATA service on February 22, 1995 and October 10, 1996 were received (Tr. 68-70).  When Mr. Kinzler called AT&T to question his bill in 2006, AT&T credited his account for $35.90 and the AT&T service was cancelled.
                        This billing dispute covers a time period of approximately 11 years, from February 1995 to February 2006.  Each month during this time period, the Kinzlers received a telephone bill from their local exchange carrier, Embarq, which included a separate page with AT&T’s charges.  This separate page had AT&T’s logo on it and listed a toll free telephone number for customers to call if they had any billing questions.  

                        The Kinzlers did not question their AT&T charges until February 2006.  By rendering monthly billings to the Kinzlers, AT&T was asserting that the charges contained therein were proper and that the Kinzlers were, in fact, AT&T customers.  The Kinzlers must take some responsibility to review their telephone bills as they arrive to ascertain whether all the charges contained in the bill are accurate and correct. See, Travillion v. The Bell Telephone Company of Pennsylvania, F-09244775, 1992 Pa. PUC LEXIS 123. 
                        Mr. Kinzler failed to prove that AT&T or Embarq violated the Public Utility Code, Commission regulations or a Commission-issued order.  Mr. Kinzler failed to establish a prima facie case.  Accordingly, the formal complaint is dismissed.         
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2.
Complainant failed to meet his burden of proving that Respondents
violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).




ORDER

THEREFORE, 

IT IS ORDERED:


            That the complaint of John L. Kinzler, Jr. v. AT&T Communications of Pennsylvania, Inc. and The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania, Inc. docketed at C-20066370 is dismissed for failure to meet the burden of proof.
 
Dated: May 24, 2007

_________________________






Mark A. Hoyer





Administrative Law Judge

� 	The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania (“Embarq”) voluntarily became a respondent party in the instant case.  No answer to the formal complaint or other responsive pleading was filed by Embarq’s representative, Janet L. Miller, Esquire.  Embarq participated as a party in the evidentiary hearing.  Janet L. Miller, Esquire, filed a Notice of Appearance on behalf of Embarq with the Commission’s Secretary’s Bureau on February 22, 2007.   
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