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On July 25, 2006, Analytical Laboratory Services, Inc. (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company  (respondent), Docket Number C-20066608.  The Complaint alleged that complainant experienced two “power” outages when electric service provided by respondent was interrupted from 6:30 a.m. on “June 29” until 4:00 p.m. on “June 30” and from 4:00 p.m. on “July 2” until 11:00 a.m. on “July 3”.
  The Complaint also alleged that when respondent restored electric service on July 3, 2006, phasing was reversed.
On August 22, 2006, Lesher Natural Stone, Quartz & Tile (Lesher) filed a formal Complaint (Lesher Complaint) with the Pennsylvania Public Utility Commission (Commission) against respondent, Docket Number C-20066719.  The Lesher Complaint also alleged two electric service interruptions, one from June 29, 2006 to June 30, 2006, and another from July 2, 2006 to July 3, 2006, and that when service was restored on July 3, 2006, phasing was reversed.
On August 17, 2006, respondent filed its Answer and New Matter (Answer), admitting and denying various averments of the Complaint.

On September 11, 2006, Todd S. Stewart, Esquire, and the firm of Hawke McKeon Sniscak & Kennard LLP entered an appearance on behalf of complainant.

Also on September 11, 2006, complainant filed its Reply to the New Matter portion of respondent’s Answer.

On September 12, 2006, respondent filed its Answer and New Matter (Lesher Answer), admitting and denying various averments of the Lesher Complaint.  Lesher did not file a responsive pleading with respect to the New Matter portion of respondent’s Lesher Answer.

Also on September 12, 2006, respondent filed and served a Motion To Consolidate (Consolidation Motion) the two above-captioned cases.  Neither complainant nor Lesher filed a response to respondent’s Consolidation Motion.
By Interim Order Setting Resolution Conference (Interim Order) dated September 14, 2006, Chief Administrative Law Judge Veronica A. Smith ordered respondent to contact complainant no later than September 28, 2006, to set a time, date, and place for a conference about resolving the case.  The Interim Order specified that the conference must take place no later than October 12, 2006, and that within ten days following the conference respondent must submit a report on the outcome of the conference to Mediator Bruce Bigelow.

On October 16, 2006, complainant filed a Motion To Dismiss Objections And Compel Responses To Interrogatories (Discovery Motion).

On October 26, 2006, respondent filed its Reply (Discovery Reply) to complainant’s Discovery Motion.

By Memorandum dated October 31, 2006, Mediator Bigelow confirmed that a report had been submitted in accordance with the terms of the Interim Order.

By Hearing Notice dated November 6, 2006, an Initial Hearing was scheduled for December 20, 2006, and the case was assigned to me.

On November 8, 2006, complainant filed a Motion To Join PPL Electric Utilities, Inc. As An Indispensable Party (Joinder Motion).

By Hearing Cancellation/Reschedule Notice dated November 13, 2006, the Initial Hearing in this case was rescheduled to January 16, 2007.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated November 13, 2006, in this case.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing.

By Order Denying Motion To Compel dated November 15, 2006, I denied complainant’s Discovery Motion.

By Order Consolidating Proceedings dated November 16, 2006, I granted respondent’s Consolidation Motion and consolidated the above-captioned case and the Lesher Complaint case for hearing, briefing, and adjudicating.
By Hearing Cancellation/Reschedule Notice dated November 17, 2006, the Initial Hearing in the consolidated cases was confirmed for January 16, 2007.

On November 29, 2006, PPL Electric Utilities Corporation filed an Answer And New Matter to complainant’s Joinder Motion.
On December 1, 2006, respondent filed a Reply to complainant’s Joinder Motion.
By order Denying Motion To Join Indispensable Party dated December 6, 2006, I denied complainant’s Joinder Motion.

On December 14, 2006, complainant filed a Motion For Continuance (Continuance Motion) seeking a ninety day continuance of the scheduled Initial Hearing.

On December 20, 2006, respondent filed its Reply to complainant’s Continuance Motion.

On December 28, 2006, complainant filed an Amended Complaint (Amended Complaint) against respondent.

By Hearing Cancellation/Reschedule Notice dated December 29, 2006, the Initial Hearing in the consolidated cases was rescheduled to March 21, 2007.

On or about January 5, 2007, Lesher filed and served a letter providing “notice of our withdrawal of the [instant] complaint without prejudice.”  In order for the withdrawal of the Lesher Complaint and the closing of the case at Docket Number C-20066719 to be effectuated, the previously consolidated cases had to be severed.
On January 22, 2007, respondent filed its Answer And New Matter (Amended Answer) to the Amended Complaint.
By Order Severing Proceedings dated January 29, 2007, the above-captioned case was severed from the Lesher case (Docket Number C-20066719).

The Initial Hearing occurred as scheduled on March 21, 2007.  Both complainant and respondent were represented by counsel.  Complainant presented evidence by way of the testimony of one witness and the introduction of seven exhibits (Exhibits 1 through 7).  Respondent presented evidence by way of the testimony of five witnesses and the introduction of seven exhibits (Exhibits 1, 2, 3, 5, 6, 7 and 8).  A transcript of the proceeding containing 223 pages was produced.
By Briefing Order dated March 22, 2007, the parties were ordered to file and serve Main Briefs on or before May 4, 2007, and Reply Briefs on or before May 25, 2007.
Both parties timely filed both Main and Reply Briefs.  The record closed on Friday, May 25, 2007.

FINDINGS OF FACT

1.
Complainant is a Pennsylvania Corporation having its business at 34 Dogwood Lane, Middletown, Pennsylvania, 17057.

2.
Complainant provides environmental laboratory testing services to public and governmental clients.

3.
Because of the nature of its business, complainant has very sensitive equipment at its service location, including analytical instrumentation, air conditioners and incubators where biological material is stored.

4.
The samples that complainant handles for testing often are time-sensitive and sensitive to temperature change.

5.
Complainant is a commercial customer of respondent that is currently served by respondent’s 766-2 line fed from the Swatara Hill Substation.

6.
Analytical Labs receives 3-phase electric service.

7.
The 766-2 line is a rural circuit that is about 14 miles long and serves about 370 customers.

8.
The 766-2 line does not tie into any other line.

9.
The 766-2 line has several protective devices, including a substation breaker, reclosers and fuses.

10.
A breaker is a device that opens and closes the circuit momentarily to clear a fault.

11.
A fault is anything that interrupts normal current flow on a circuit.

12.
A recloser operates similarly to a breaker in that the device also temporarily interrupts the flow of current on a circuit to clear a fault.

13.
A fuse is another device that operates to open a circuit when there is a fault on a line.  When a fault occurs that causes the electrical current on a circuit to exceed the pre-determined fuse level, the fuse operates and a sustained outage occurs.

14.
Protective devices like breakers, reclosers and fuses are intended to minimize the number of customers impacted by service interruptions.

15.
Complainant has been served by the 766-2 line since December 22, 2004.

16.
Prior to December 22, 2004, complainant was served by the 763-2 line, which was a rural circuit that was 63 miles long and served about 1,680 customers.

17.
The 763-2 line has protective devices, including a substation breaker, reclosers and fuses.

18.
In December of 2004, respondent installed an additional substation breaker at the Swatara Hill Substation, which enabled respondent to split the 763 line and create the 766-2 line.

19.
A sustained outage is any outage lasting for more than three to five minutes.

20.
Respondent records sustained outages on a circuit through respondent’s outage management software.

21.
Respondent’s records indicate that complainant experienced two sustained outages from July 24, 2003, through December of 2003, seven sustained outages in 2004, no sustained outages in 2005, four sustained outages in 2006 and none in 2007 as of the hearing date.

22.
Both sustained outages occurring in 2003 were caused by inclement weather events that were beyond the control of respondent.  The outage occurring on August 29, 2003, was due to lightning that caused a transformer fuse to blow, while the outage occurring on November 13, 2003, was caused by high winds which resulted in downed conductors.

23.
In 2004, four of the sustained outages were caused by inclement weather events in the form of high winds that were beyond the control of respondent, one outage was caused by an animal contact that was beyond the control of respondent and two outages occurred as a result of unknown causes.

24.
In 2005, the year after complainant’s service was switched to the 766-2 line, complainant did not experience any sustained outages.  After the switch to the 766-2 line, complainant did not experience a sustained outage for approximately 17 months, until May of 2006.

25.
In 2006, complainant experienced four sustained outages, two of which were due to a severe weather-related event that was beyond respondent’s control.

26.
The sustained outage on June 29, 2006, occurred when a large tree fell on the 766-2 line, due to heavy rain and significant flooding of Swatara Creek, and snapped a pole.  Despite repeated attempts, respondent was unable to access the location of the snapped pole and make the necessary repairs to restore service until the flood waters receded on June 30, 2006.

27.
The sustained outage on July 2, 2006, occurred when another tree fell on the 766-2 line.  The tree fell due to weakening from the heavy rain and significant flooding of Swatara Creek that occurred the previous days.

28.
Swatara Creek runs along the line of poles servicing complainant.  Swatara Creek has flooded on at least four occasions since 1998.

29.
The sustained outage on August 11, 2006, occurred when the recloser on Iron Mine Road and operated and locked out.  A subsequent circuit patrol revealed that the outage was caused by a conductor running across Swatara Creek that had too much slack.  Respondent performed maintenance and repair work and tightened the slack.

30.
Overall, since the creation of the 766-2 line in December of 2004, complainant experienced four sustained outages, two of which were related to a severe weather event.

31.
Complainant has not experienced a sustained outage in the seven plus months prior to the hearing date, or since August 11, 2006.

32.
A momentary interruption of service is the complete loss of power for 5 minutes or less, although a momentary interruption of service typically does not last 5 minutes.  Typically, their duration is for 5 to 30 seconds.

33.
Momentary interruptions of service are intended to reduce the number of sustained outages by temporarily interrupting service in order to clear a fault on a line.

34.
Complainant has seen a significant decrease in the number of momentary interruptions of service on its line since 2004 and has experienced only infrequent or occasional momentary interruptions of service in 2005 and 2006.

35.
Complainant experienced only one momentary interruption in 2005, one momentary interruption in 2006, and none as of the hearing date in 2007.

36.
From August through December of 2003, numerous reliability initiatives were undertaken by respondent on the 763-2 line related to the service of complainant.  The major reliability initiatives included a forestry patrol completed in August of 2003, a coordination study completed in August of 2003, and a circuit patrol completed in September of 2003.

37.
The forestry patrol of the 763-2 line was performed to determine whether any additional tree trimming was required on the circuit prior to the comprehensive tree trimming that was scheduled for the entire line in 2005.

38.
The forestry patrol identified one dead tree that needed to be removed and eight locations on the circuit in need of spot tree trimming and vine removal.  The work was completed by October 7, 2003.

39.
The circuit patrol of the 763-2 line was performed as part of respondent’s routine maintenance to identify any facilities and/or equipment in need of repair or replacement and any additional locations in need of animal protection.

40.
The circuit patrol identified an additional location to install animal protection, which was at the riser structure near complainant’s business location.  The work was completed on December 2, 2003.

41.
A riser structure is the location where conductors stretch from overhead to underground service.

42.
Animal protection helps maintain reliability of service by protecting the energized portions of a circuit from animal contacts.

43.
About 20% of the company-wide outages reported by respondent in its annual reliability report came from animal contacts.  While respondent routinely installs some protective measures at transformer locations, respondent only installs animal guards in other locations if actual animal contact has occurred.

44.
As part of the work completed by October 7, 2003, respondent adjusted the recloser and breaker settings with the intent of minimizing the number of momentary interruptions of service experienced by complainant.

45.
The coordination study for the 763-2 line was performed to assess the adequacy of the protective devices on the circuit (i.e., whether there were additional locations where protection could be added) and to determine whether the devices were properly coordinated.

46.
The coordination study identified several items for completion, including the installation of fusing along Schoolhouse Road, which was completed by October 7, 2003, and the installation of additional fusing at 23 locations on the circuit, which was completed on November 4, 2003.

47.
The work performed by respondent on the 763-2 line in 2003 was performed not only as part of its routine maintenance and repair work on the line, but also in response to a service-related complaint filed by complainant against respondent in 2001.

48.
From 2004 to the present, respondent has undertaken numerous reliability initiatives related to complainant’s service.  The major reliability initiatives included a thermovision patrol completed in the Fourth Quarter of 2004, comprehensive tree trimming of the 766-2 line completed in March of 2005, and a comprehensive pole inspection of the 766-2 line completed in December of 2005.  In addition, respondent conducted annual capacitor inspections and quarterly recloser inspections.

49.
A capacitor is a device that is installed on a circuit that is intended to improve the efficiency of power through the system and to improve voltage.

50.
The thermovision patrol utilizes infrared technology to determine whether there are any “electrical hotspots” or those areas on a line with a weak electrical connection.  The thermovision patrol found two “hotspots” in need of repair, which were completed in December of 2004 and January of 2005.

51.
From 2004 to the present, respondent completed a number of reliability maintenance and repair projects on the 763-2 and 766-2 lines that related to complainant’s service.

52.
In December of 2004, respondent installed another substation breaker at the Swatara Hill Substation and split the 763-2 circuit into two smaller circuits, one being the 766-2 circuit.  The project was completed on December 22, 2004.

53.
By installing another substation breaker and by splitting the 763-2 line into two lines, the intent was to improve reliability for customers on the new 766-2 line by minimizing the line exposure of the customers to faults.

54.
Additional reliability maintenance and repair projects in 2004 performed on the 763-2 and 766-2 lines included the repair of conductors (a guy wire, a neutral connection and tightening of a conductor with too much sag or drop), replacement of cross arms and an arrester, changes made to spacer cable configurations (from bundled to an opened configuration), and the installation of fault indicators, which help to expedite the identification of a trouble location in the event of a service interruption.

55.
Additional reliability maintenance and repair projects in 2005 and 2006 on the 766-2 line included replacement of six poles and related equipment (cross arms, cross arm braces, etc.), the repair of one pole, replacement of an arrester, placement of additional fault indicators and installation of additional animal protection.

56.
The performance of maintenance and repair work on a circuit maintains reliability by identifying and replacing equipment before it fails and causes an outage.

57.
Respondent has scheduled additional reliability projects to be completed on the 766-2 line by June of 2007.  The first project is the installation of a fuse bypass switch along Route 230.  The second project is the installation of additional fusing at three additional locations on the line; one location is off the main line on Iron Mine Road and the other two locations are in the vicinity of complainant’s business location.  These projects intend to minimize the number of customers affected by a sustained outage on the 766-2 line by further sectionalizing the line.

58.
In addition to the reliability initiatives and projects, respondent reviews circuit-related data to assess the performance of a given line, including a daily review of outages by engineers, and monthly reliability meetings to discuss outages and recommendations regarding any follow-up work that is needed in response to any outages.

59.
Respondent followed this outage review and follow-up process in response to the August 11, 2006, outage.

60.
In the event of a sustained outage, respondent has the ability to serve complainant from two other circuits at three locations.  The 766-2 line can be tied to the 765-2 line, which is fed from the Swatara Hill Substation, and can be tied to two locations on the 767-2 line, which is fed from the Wood Street Substation.

61.
For the outages experienced in 2006, respondent was unable to serve complainant from another circuit, due to the location of the trouble spots that caused the outages.

62.
Respondent has the ability to back feed complainant in certain areas through additional feed points; however, respondent does not have that same ability that would allow it to avoid the line running along the Swatara Creek.

63.
Chapter 57 of the Commission’s regulations contains the standards for supply voltage.  For 3-phase customers, the range of adequate voltage is + or – 10% from a nominal voltage of 120 volts.

64.
All voltage fluctuations recorded by complainant in its Exhibit 3 during the period July 8, 2006, through March 14, 2007, are well within the range of adequate voltage of 108 to 132 volts.

65.
The transformer at the entryway of complainant’s facility, located at Dogwood Lane, has vines growing around it.

66.
Respondent’s witness Mancias testified that the vines on the pole in one or more of the photographs in complainant’s Exhibit 4 did not threaten reliability of service and did not jeopardize the integrity of the line.

67.
Vegetation growth on a customer service line is not preferred; it may cause a problem on the service line.

68.
Regularly scheduled vegetation maintenance reduces the number of outages and increases reliability.

69.
Respondent follows the FirstEnergy (the parent company) vegetation management practices for distribution line rights-of-way as contained in “FirstEnergy Vegetation Management Specifications” (Vegetation Manual), revised as of January 1, 2003.  These vegetation management practices follow industry standards.

70.
The Vegetation Manual defines a distribution clearing zone as 15 feet of clearance on either side of the pole line or established tree edge (whichever is the greater distance and width).

71.
The Vegetation Manual provides that respondent will control all incompatible vegetation within or over hanging the distribution clearing zone.  Respondent typically controls incompatible vegetation within or over hanging a distribution clear zone by performing tree trimming.

72.
Incompatible vegetation is any vegetation that has the potential to grow to a height that will interfere with respondent’s facilities.

73.
Respondent performs comprehensive vegetation maintenance for the 766-2 line on a 4-year cycle and performs spot tree trimming in between the 4-year cycle, as needed.

74.
Vegetation maintenance helps maintain the reliability of the circuit by providing sufficient clearances from vegetation for respondent’s facilities and by facilitating access to respondent’s facilities.

75.
Spot tree trimming was performed on the 766-2 line in October of 2004 near complainant’s business location.

76.
Comprehensive tree trimming was performed on the 766-2 line in March of 2005.

77.
Spot tree trimming was performed again on the 766-2 line in May of 2005 along Swatara Creek Road just past Newberry Road.

78.
Spot tree trimming was performed on the 766-2 line in September of 2006 on Swatara Creek Road right before Newberry Road.

79.
On October 31, 2006, respondent inspected a large portion of the 766-2 line from complainant’s business location down past Newberry Road and found that the distribution line clearances were in accordance with respondent’s standards.

80.
Although during the October 31, 2006, inspection respondent observed leaning trees along the Swatara Creek, these trees were leaning as a result of their natural location on the stream bank and did not pose any threat to respondent’s facilities.

81.
During the October 31, 2006 inspection, respondent did not see any dead trees that needed to be removed.  Nor did respondent see any vine-covered poles that required attention.

82.
Respondent will perform another forestry patrol in 2007 to determine whether any additional mid-cycle, spot tree trimming is needed on the 766-2 line.

83.
Rule 26 of respondent’s Electric Retail Services Tariff is a publicly available document that was approved by the Commission in 1999.  Rule 26 states that respondent does not guarantee a constant or regular supply of electrical energy and is not liable for damages due to variations or cessations in electric supply.

84.
Rule 26 of respondent’s Electric Retail Services Tariff states that a variety of protective devices and alternative power supplies exist and states that customers, especially 3-phase commercial customers, should have protection against variations in supply.

85.
Complainant has taken steps to mitigate the impact of outages on its business activities including purchasing approximately a dozen small generators; using an alternative large diesel generator belonging to another entity; and renting other large generators.

86.
Complainant does not have an uninterruptible power supply or sufficient back up generation installed at its business location to serve the entire location and accommodate the entire electrical load.

87.
Complainant does not have any surge protection equipment installed at its business location to protect against variations in supply sufficient to serve the entire service location and accommodate the entire electrical load.

88.
An uninterruptible power supply is typically a battery device that provides back up power in the event of a power outage, while surge protective equipment protects against variations in supply.

89.
Respondent has taken steps to help ensure that complainant installs equipment to provide back-up power and to protect against variations in supply.  These steps include inviting complainant to power quality seminars and providing a service called Questline where complainant can submit questions regarding power quality.

90.
Respondent sent a written invitation to complainant to attend a power quality seminar held at various locations in June of 2005.  The seminar addressed such issues as examining low-cost solutions to allow industrial processes to survive common power quality events without costly shutdowns.

91.
Respondent has no record of attendance by complainant at any of the seminar locations.

92.
For the year 2006, circuit 766-2 had a CAIDI of 203; the benchmark for CAIDI for respondent is 117.

93.
For the year 2006, circuit 766-2 had a SAIFI of 2.48; the benchmark for SAIFI for respondent is 1.15.

94.
The 766-2 line was not one of respondent’s 5% worst-performing circuits for the Fourth Quarter of 2005 and for all of 2006.

95.
Following the July 2, 2006 outage, when respondent restored power respondent reversed the phases, which caused damage.

96.
Complainant notified respondent of these damages and respondent did not dispute the damages.

97.
On July 5 or 6, 2006, complainant submitted a claim to respondent for damages arising out of the phase reversal that occurred during the restoration of service to complainant on July 3, 2006.

98.
On September 13, 2006, respondent agreed to honor the full amount of the damages claim for $38,660.50 submitted by complainant.

99.
On September 19, 2006, respondent issued a check to complainant in the amount of $38,660.50.  On the back of the check, respondent stamped its standard release language indicating that endorsement of the check released respondent from any further liability for damages arising out of or related to the phase reversal incident on July 3, 2006.

100.
The check was not endorsed or cashed and was subsequently returned to respondent.

DISCUSSION
The Pennsylvania Public Utility Code (Code), 66 Pa.C.S. § 101 et seq., places the burden of proof in this case on the complainant as the proponent of a rule or order.  66 Pa.C.S. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

The Code provides, in relevant part:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.
Interpreting this provision in West Penn Power Co. v. PA Public Utility Comm’n, 84 Pa.Cmwlth. 157, 478 A.2d 947 (1984), the Commonwealth Court said:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted)

478 A.2d at 949.

In this case, complainant alleges that respondent violated the provisions of 66 Pa.C.S. § 1501 in three ways: 1) frequent service interruptions, 2) excessive voltage fluctuations, 3) phase reversal upon restoration of service on July 2, 2006.
As to complainant’s first allegation, respondent’s duty is to provide service that is “reasonably continuous and without unreasonable interruptions”.  Respondent has discharged this duty.

From July 24, 2003
, to March 21, 2007 (the Hearing date), complainant has experienced a total of thirteen sustained service interruptions.  Sustained service interruptions are defined as those that last more than three to five minutes.  In addition, during calendar years 2005, 2006, and 2007, complainant has experienced a total of two momentary service interruptions.  Momentary service interruptions are defined as those that last less than five minutes (but usually last no more than five to thirty seconds).
Of complainant’s thirteen sustained service interruptions during the relevant time period, only four have occurred since December 22, 2004, when respondent established the 766-2 line that now serves complainant.

Nine of complainant’s thirteen sustained service interruptions were the result of acts of nature.  Lightning, high winds, animal contact, and tree falls due to flooding are all causes of complainant’s service interruptions that were beyond respondent’s control and to be expected in the rural area where complainant’s business is located.  Of the remaining four sustained service interruptions, three were of unknown cause and one was due to a slack conductor, which was repaired by respondent.  Significantly, since December 22, 2004, when respondent established the 766-2 line that now serves complainant, two of the four sustained service interruptions that have occurred were in close temporal proximity (June 29, 2006 and July 2, 2006) and resulted from tree falls due to flooding of the Swatara Creek.
If this was a perfect world equipment would never fail and electric service would never be interrupted.  This is, however, the real world and equipment wears out or breaks and electric service is disrupted as a result.  Customers in rural areas of the Commonwealth experience these types of service interruptions just as do customers in urban and suburban areas.  Rural customers, because of the much more prevalent use of above-ground facilities that are more likely to be damaged by lightening strikes, falling trees, animal contact, and vehicle accidents, face the prospect of more frequent outages than do their urban and suburban counterparts.  This is just a fact of life.

The Code requires only that a public utility, such as respondent, provide service that is reasonably continuous and without unreasonable interruptions.  Similarly, the Commission’s regulations promulgated pursuant to the statutory mandate provide:

§57.194. Distribution system reliability.

(a) An EDC shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make repairs, changes, alterations, substitutions, extensions and improvements in or to the service and facilities necessary or proper for the accommodation, convenience and safety of its patrons, employes and the public.  The service shall be reasonably continuous and without unreasonable interruptions or delay.

. . .

52 Pa.Code § 57.194(a).

In Re Metropolitan Edison Company, 80 Pa. PUC 662 (1993), the Commission adopted the Recommended Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr. as its action.  ALJ Corbett stated in his decision:

The Code only requires a public utility to furnish reasonable service. 66Pa. Code (sic) §1501.  It does not mandate perfect service nor must a public utility provide the best possible service.  Most certainly, a public utility is not a guarantor of either perfect service or the best possible service.

80 Pa. PUC at 672.

Reasonable service is service rendered without unreasonable interruptions, not service rendered with no interruptions.

Respondent has taken numerous actions to minimize the number of service interruptions experienced by complainant.  The most significant of these was the installation of another substation breaker at respondent’s Swatara Hill Substation and the creation of the 766-2 circuit that now serves complainant.  This project was completed on December 24, 2004.  Since then, complainant has only experienced four sustained service interruptions and two momentary service interruptions.  Of the four sustained service interruptions, two were attributable to the flooding of nearby Swatara Creek in late June of 2006.  The flooding caused two trees to fall on respondent’s line (one on June 29, 2006, and another on July 2, 2006) and was so severe as to delay any attempts by respondent at repair.  It is also noted that no evidence was introduced by complainant that either of the fallen trees were within respondent’s right-of-way.  In addition to the creation of the 766-2 line, respondent has replaced poles and related equipment, repaired a pole, replaced an arrester, placed additional fault indicators, installed additional animal protection, performed comprehensive tree trimming, and performed spot tree trimming, all in an effort to improve complainant’s service via the 766-2 line.  Further respondent plans for the 766-2 line include installation of additional fusing during the current year and any spot tree trimming that may be required.
Unlike the situation in Emerald Art Glass v. Duquesne Light Co., Docket Number C-00015494, Opinion and Order adopted June 13, 2002, entered June 14, 2002, where Duquesne witnesses could only point to routine vegetation clearing as a response to Emerald’s twenty outages
 of electric service over a four year period, respondent in this case has taken numerous effective actions to respond to complainant’s service complaints.  Since the creation of the 766-2 line, and setting aside the two sustained service interruptions caused by the Swatara Creek flood in the summer of 2006, complainant has only experienced two sustained service interruptions and two momentary service interruptions.  In a rural area with its above-ground lines, this constitutes reasonably continuous service without unreasonable interruptions.
Two other matters bearing on complainant’s service interruptions merit brief mention.
Respondent admitted that for calendar year 2006 the 766-2 line had a Customer Average Interruption Duration Index (CAIDI) of 203 and a System Average Interruption Frequency Index (SAIFI) of 2.48.
  By Order adopted February 9, 2006, entered February 17, 2006, in Metropolitan Edison Company, Pennsylvania Electric Company and Pennsylvania Power Company’s Petition to Amend Benchmarks for Electric Distribution Reliability, Docket Number P-00042115, the Commission had established respondent’s benchmark CAIDI as 117 and its benchmark SAIFI as 1.15.  While respondent’s 766-2 line exceeded both benchmarks for calendar year 2006, this is not a per se violation of 66 Pa.C.S. § 1501.  Both the CAIDI and SAIFI benchmarks were established for respondent’s system as a whole, not for any one individual circuit.  The Commission’s Electric Reliability Standards Regulations, 52 Pa.Code, Chapter 57, Subchapter N (52 Pa.Code §§ 57.191-57.197) are meant to be used to evaluate the reliability of an electric distribution company (EDC), such as respondent, on a system-wide basis.  The very definition of a “performance benchmark” demonstrates that it is to be used on an electric distribution company’s “entire service territory” basis.  52 Pa.Code §57.192.  In short, complainant cannot establish, either by combining respondent’s 766-2 line CAIDI and SAIFI with complainant’s relevant service interruption history, nor by respondent’s 766-2 line CAIDI and SAIFI alone, that respondent has failed to render complainant reasonably continuous service without unreasonable interruptions.
Finally, Rule 26 of respondent’s Electric Retail Services Tariff states that respondent does not guarantee a constant or regular supply of electrical energy and that a variety of protective devices and alternative power supplies exist and that customers, especially 3-phase commercial customers like complainant, should have protection against variations in supply.  Respondent’s Electric Retail Services Tariff, including Rule 26, was approved by the Commission in 1999.  A utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co., 32 Pa.Cmwlth. 319, 379 A.2d 339 (1977); Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Cmwlth. 238, 437 A.2d 1067 (1981); Pennsylvania Electric Co. v. PA Public Utility Comm’n, 663 A.2d 281 (Pa.Cmwlth. 1995); 66 Pa.C.S. §§ 102, 1302, 1303, 1501; 52 Pa.Code §§53.41 - 53.45.

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Cmwlth. 599, 594 A.2d 816 (1991); app. denied, 529 Pa. 670, 605 A.2d 335 (1992), 66 Pa.C.S. §316.

Rule 26 of respondent’s Electric Retail Services Tariff enjoys this status and the legal presumption.
Despite respondent’s Rule 26, complainant does not have an uninterruptible power supply nor sufficient back-up generation installed at its business location to serve the entire location and accommodate its entire electrical load.  Nor does complainant have any surge protection equipment installed at its business location to protect against variations in supply sufficient to serve the entire service location and accommodate the entire electrical load.  Given the validity of respondent’s Rule 26, it must be said that complainant therefore bears some responsibility for service interruptions that it has experienced.
The Complaint insofar as it alleges a violation by respondent of 66 Pa.C.S. § 1501 based upon frequent service interruptions must be dismissed.
As to complainant’s second allegation regarding excessive voltage fluctuations, complainant introduced into evidence Exhibit 3 showing a history of input voltage from July 8, 2006, to March 14, 2007.  During this time period, complainant’s input voltage ranged from a low of 111.8 on July 9, 2006, and August 11, 2006, to a high of 118.2 on February 2, 2007.  However, Commission Regulations provide, in relevant part:
§ 57.14. Service voltage.


. . .

(c)
Allowable voltage variation (primarily power). For service rendered primarily for power purposes, the allowable variation in voltage measured at the service terminals of the customer may not exceed, for a longer period than 1 minute in each instance, 10% above or below the standard nominal service voltage during normal system operation.

52 Pa.Code § 57.14(c)
In regards to complainant, the Regulation means that the range of adequate voltage is + or – ten percent from a standard nominal service voltage of 120 volts, or a range of 108 to 132 volts.  As complainant’s Exhibit 3 shows, at no time for which complainant adduced evidence did respondent not meet the allowable range.  As noted above, Rule 26 of respondent’s Electric Retail Services Tariff states that respondent does not guarantee a constant or regular supply of electrical energy and advises that customers, especially 3-phase commercial customers like complainant, should have protection against variations in supply.  Complainant offered no evidence that respondent provided input voltage outside of the allowable range.  Further, complainant has failed to take all necessary steps, as set forth in respondent’s Rule 26, to protect itself against voltage fluctuations that do occur within respondent’s allowable range.  Voltage fluctuations that occur within the Commission established allowable range do not constitute a violation of 66 Pa.C.S. § 1501.
The Complaint insofar as it alleges a violation by respondent of 66 Pa.C.S. § 1501 based upon excessive voltage fluctuations must be dismissed.

As to complainant’s third allegation, that respondent reversed phases when it restored complainant’s service after the July 2, 2006 service interruption, respondent admitted that this happened.  In fact, respondent accepted complainant’s claim for damages in the amount of $38,660.50 caused by this error and sent complainant a check in that amount.

Reversal of phases in supplying electric service to a three-phase customer is clearly not adequate service as required of respondent by 66 Pa.C.S. § 1501.
Having found that respondent violated the provisions of 66 Pa.C.S. § 1501 with respect to the phase reversal on July 2, 2006, the question then becomes what, if any, civil penalty should be imposed on respondent.

The Code provides that the Commission can impose a civil penalty in the maximum amount of $1,000.00 for each violation of the Code, a Commission Regulation, or a Commission Order.  66 Pa.C.S. § 3301(a).  See, also, Kviatkovsky v. PA Public Utility Comm’n, 152 Pa.Cmwlth. 291, 618 A.2d 1209 (1992), app. denied, 535 Pa. 641, 631 A.2d 1012 (1993).  The criteria to be applied in determining the proper amount of a civil penalty were first set forth in Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket Number C-00992409, Opinion and Order adopted February 10, 2000, entered March 16, 2000.  The Rosi criteria are:
1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10.
Other relevant factors.

Though originally developed in the context of a telephone “slamming” case, the Commission has determined that the Rosi factors are generic in nature and are applicable in determining the amount of a civil penalty for all violations of the Code, Commission regulations, or Commission orders.  Pamela Lennon v. Columbia Gas of Pennsylvania, Inc., Docket Number C-20029019, Opinion and Order adopted November 13, 2003, entered November 14, 2003.  The Rosi standards must be used in all cases when determining the appropriate amount of a civil penalty for all types of violations for all categories of public utilities.  PA Public Utility Comm’n v. NCIC Operator Services, Docket Number M-00001440, 
Tentative Order adopted December 20, 2000, entered December 21, 2000.
The first standard raises the question as to whether respondent’s action was intentional or negligent.  Absolutely no evidence indicates that respondent’s phase reversal upon restoring complainant’s service on July 2, 2006, was intentional.  Consequently, the presumption is that a civil penalty in the range of zero to $500.00 is appropriate.

The second standard is whether respondent took prompt and voluntary corrective action.  Complainant produced no evidence that respondent did not correct the phase reversal immediately and without being ordered to do so.
The third standard relates to respondent’s future actions to prevent recurrence of the violation.  Neither party addressed this issue, leaving the record undeveloped.
The fourth standard concerns the number of customers affected and the duration of the violation.  The record in this case only establishes that one customer, complainant, was affected by the phase reversal.  Though no direct evidence was introduced as to the duration of the phase reversal, the inference was that it lasted less than one day.

With regard to the fifth standard, the penalty, if any, will be imposed after a litigated proceeding, though the problem was actually rectified prior to the initiation of litigation.
Regarding the sixth standard, no evidence was adduced concerning respondent’s compliance history relative to not providing adequate service because of phase reversals on restoring service after a service interruption.

With regard to the seventh standard, there was no Commission involvement in correcting the phase reversal that occurred on July 2, 2006.

As to the eighth standard, the amount necessary to deter future violations, the Commission is limited to a maximum civil penalty of $1,000.00, a sum far less than respondent might face in a civil suit seeking compensatory damages (respondent has previously acknowledged responsibility for damages in the amount of $38,660.50).  The deterrent effect of any permissible civil penalty the Commission can legally impose is more hypothetical than real.
The ninth Rosi standard concerns past Commission decisions in similar situations.  Neither party introduced evidence regarding such past Commission decisions, nor did they address them in their Briefs.

The last standard applicable here is whether other relevant factors exist.  I am aware of none.

Utilizing the Rosi standards as applicable to the specific facts and circumstances of this case, a civil penalty in the amount of $250.00 is appropriate and will be imposed.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.
Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is upon complainant.

3.
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.

4.
A showing that the respondent public utility is responsible or accountable for the problem described in the Complaint must be by a preponderance of the evidence.

5.
A preponderance of the evidence is established by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

6.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

7.
Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

8.
In order for the Commission to sustain a complaint brought under 66 Pa.C.S. § 1501, a utility must be in violation of its duty under that section of the Code.

9.
An electric distribution company must provide service that is reasonably continuous and without unreasonable interruptions.

10.
The Code only requires a public utility to furnish reasonable service.  It does not mandate perfect service nor must a public utility provide the best possible service.

11.
A public utility is not a guarantor of either perfect service or the best possible service.

12.
Reasonable service is service rendered without unreasonable interruptions, not service rendered with no interruptions.

13.
Complainant’s four sustained service interruptions since respondent established the 766-2 line in December of 2004, two of which were in close temporal proximity and resulted from tree falls due to flooding of the Swatara Creek, does not constitute inadequate service by respondent.
14.
Respondent has taken numerous actions and has in place plans for further action to minimize complainant’s service interruptions, as required by 66 Pa.C.S. § 1501.

15.
Exceeding CAIDI and/or SAIFI benchmarks on one circuit that were established for an electric distribution company as a whole is not a per se violation of 66 Pa.C.S. § 1501.
16.
A utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.

17.
Tariff provisions approved by the Commission are prima facie reasonable.

18.
Rule 26 of respondent’s Electric Retail Services Tariff is reasonable, has the force of law, and is binding on respondent and complainant.

19.
Complainant failed to prove by a preponderance of the evidence that it experienced such frequent service interruptions as to constitute a violation of 66 Pa.C.S. § 1501 by respondent.
20.
Pursuant to the provisions of 52 Pa.Code § 57.14(c), respondent must provide electric service within a voltage range of 108 to 132 volts to complainant.

21.
The evidence adduced at Hearing proved that respondent provided electric service within a voltage range of 111.8 to 118.2 to complainant.
22.
Complainant failed to prove by a preponderance of the evidence that it experienced voltage fluctuations outside the Commission allowed range so as to constitute a violation of 66 Pa.C.S. § 1501 by respondent.

23.
Respondent’s admitted phase reversal when it restored complainant’s electric service on July 2, 2006, constituted inadequate service in violation of the provisions of 66 Pa.C.S. § 1501.
24.
The Code provides that the Commission can impose a civil penalty in the maximum amount of $1,000.00 for each violation of the Code, a Commission Regulation, or a Commission Order.

25.
The criteria to be applied in determining the proper amount of a civil penalty are those established by the Commission in Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket Number C-00992409, Opinion and Order adopted February 10, 2000, entered March 16, 2000.

26.
Utilizing the Rosi standards as applicable to the specific facts and circumstances of this case, a civil penalty in the amount of $250.00 is appropriate and will be imposed.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Amended Complaint filed on December 28, 2006, by Analytical Laboratory Services, Inc. against Metropolitan Edison Company, Docket Number C-20066608, insofar as it alleges a violation by respondent of 66 Pa.C.S. § 1501 based upon frequent service interruptions is dismissed.

2.
That the Amended Complaint filed on December 28, 2006, by Analytical Laboratory Services, Inc. against Metropolitan Edison Company, Docket Number C-20066608, insofar as it alleges a violation by respondent of 66 Pa.C.S. § 1501 based upon excessive voltage fluctuations is dismissed.

3.
That the Amended Complaint filed on December 28, 2006, by Analytical Laboratory Services, Inc. against Metropolitan Edison Company, Docket Number C-20066608, insofar as it alleges a violation by respondent of 66 Pa.C.S. § 1501 based upon a phase reversal when Metropolitan Edison Company restored electric service to Analytical Laboratory Services, Inc. on July 2, 2006, is sustained.

4.
That Metropolitan Edison Company shall pay a civil penalty of Two Hundred Fifty Dollars ($250.00) as provided for in the Public Utility Code, 66 Pa.C.S. §3301, by certified check or money order, within twenty (20) days after service of a Final Commission Order, to the Secretary of the Commission at:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

5.
That Metropolitan Edison Company cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s Regulations and Orders.

6.
That the record at Docket Number C-20066608 be marked closed.

Date:
June 1, 2007
















Wayne L. Weismandel






Administrative Law Judge
�	The Complaint does not specify the year for either of these outages.  However, in its Answer respondent admits electric service interruptions occurred from “6:26 a.m. on June 29, 2006 . . . [until] 3:15 p.m. on June 30, 2006” and from “5:02 p.m. on July 2, 2006 . . . [until] 6:28 a.m. on July 3, 2006”.  In its Reply to the New Matter portion on respondent’s Answer, complainant does not challenge the fact that the service interruptions occurred on June 29 – 30, 2006 and July 2 – 3, 2006.


�	The Lesher case (Docket Number C-20066719) was closed by Secretary’s Letter dated March 1, 2007.


�	The Code provides a three year statute of limitations, 66 Pa.C.S. § 3314(a).  The Complaint in this case was brought on July 25, 2006.  Consequently, only alleged violations occurring on or after July 25, 2003, are not time barred.


�	Whether these were all sustained service interruptions is not specified.


�	CAIDI and SAIFI are two of four reliability indices established by Commission Regulation, i.e., service performance indicators which measure the frequency, duration and magnitude of customer interruptions, excluding outages associated with major events.  CAIDI is a measurement of the average interruption duration of sustained interruptions for those customers who experience interruptions during the analysis period.  SAIFI is a measurement of the average frequency of sustained interruptions per customer occurring during the analysis period.  52 Pa.Code § 57.192.


�	Complainant’s subsequent refusal to cash respondent’s check does not alter respondent’s acknowledgement that it had reversed phases when service was restored.
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