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HISTORY OF THE PROCEEDINGS

This Initial Decision denies and dismisses the formal complaint of Javalin Sybliss (Complainant).  A history of the proceeding follows.
On November 30, 2006, the Complainant filed a formal complaint appealing a Bureau of Consumer Services (BCS) determination at Case No. 2145251.  This formal complaint and appeal against the Respondent alleged that the company improperly charged her for gas costs that should have been paid by one of the Complainant’s tenants at a building the Complainant owned.

On or about December 22, 2006, the Respondent filed an Answer.  The Respondent’s Answer alleged that the company investigated the account and traced the gas lines and found the lines serviced more than the tenant’s apartment and immediately put the account into the landlord’s name, i.e., the Complainant’s name.  The Respondent believed their action was appropriate and requested that the complaint be dismissed.

On January 9, 2007, the matter was assigned to me and Notice of Hearing was mailed via U.S. Mail to both parties setting a hearing for January 30, 2007.

The January 30, 2007, hearing was held and both parties appeared.  The Complainant appeared on her own behalf, and attorney Jeffery Sunday appeared on behalf of the Respondent.  The Complainant submitted one exhibit that was admitted into the record subsequent to the hearing.  This item was requested by the administrative law judge (ALJ).  The Respondent submitted five exhibits, and all were admitted.  The record closed on March 6, 2007, with the receipt of brief from the Respondent.

FINDINGS OF FACT

1. This formal complaint is an appeal of a Bureau of Consumer Services (BCS) determination in favor of the Respondent and against the Complainant at Case No. 2145251.  (Finding that foreign load was present and the bills were correct as rendered.)  R. Exh. 4.
2. Javalin Sybliss is the owner of a parcel of property at 25 McCarragher Street, Wilkes-Barre, Pennsylvania.  The property is a rental property (“Rental Property”) that Ms. Sybliss rents to tenants.
3. The Rental Property has two apartment units.  Tr. at 6, 13.

4. The Rental Property’s second floor unit was rented in February 2006 to Ms. Theresa Faison.  Tr. at 6, 12, 13.

5. The other unit was not rented.  Tr. at 12, 13.

6. The Complainant had the gas shut off for the month of August 2006.  Tr. at 10.

7. The Complainant was not aware of the Pennsylvania utility regulations applicable to landlords and tenants.  Tr. at 17.

8. On February 24, 2006, Theresa Faison complained of a high bill to the Respondent.  Tr. at 23-24.

9. On March 30, 2006, Ms. Faison requested that the Respondent trace the gas lines at her second floor apartment at the Rental Property.  Tr. at 24-25.

10. Mr. James Cook, a Serviceman, testified for the Respondent.

11. Mr. Cook visited Ms. Faison’s apartment on May 12, 2006, to trace the gas lines.  Tr. at 38.

12. On May 12, 2006, Mr. Cook was provided access to the first floor and second floor apartments by an unidentified male Mr. Cook referred to as “the tenant from upstairs.”  Tr. at 38-39.

13. Mr. Cook found that the ductwork in the Rental Property was not separated.  Tr. at 39, 41.

14. Gas heat flows to both units.  Tr. at 39, 40, 43, 44, 45.

15. Gas ranges are used in both units.  Tr. at 11, 40, C. Exh. 1.

16. The Rental Property has only one gas meter.  Tr. at 11.

17. Foreign load was discovered on Ms. Faison’s gas lines on May 12, 2006.  R. Exh. 2, Tr. at 39, 40, 43, 44, 45.

18. Mr. Cook referred the foreign load issue back to his company and recommended that account revert to the landlord’s name.  Tr. at 40, R. Exh. 2.

19. To stop gas heat from going to the first floor, the Complainant must have the registers disconnected; simply closing them will not be sufficient.  Tr. at 45.

20. June 1, 2006, the Respondent sent the Complainant a letter explaining that the gas service flowed to both units, not just Ms. Faison’s, and that the law stated they (Respondent) must bill the owner of the property when that occurs.  R. Exh. 3.

21. The Respondent transferred the account name and balance of $1,418.55 to the Complainant’s name.  R. Exh. 3, Tr. at 48.
DISCUSSION

Burden of Proof
The proponent of a rule or order has the burden of proof.  66 Pa. C.S. § 332(a). Therefore, the Complainant bears the burden of proving her case.  The Complainant must show that the Respondent is responsible or accountable for the problem described in her formal complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA PUC, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Edan Transportation Corp. v. PA PUC, 623 A.2d 6 (1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA PUC, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).
Foreign Load
Here, the facts are straightforward.  The Complainant owns a two-unit rental property.  She rented out one unit, but not the other.  When the tenant complained to the Respondent that her bills were too high, the Respondent investigated the property on May 12, 2006, and found foreign load.
Foreign load is where a ratepayer's meter (here, Ms. Faison) registers usage for utility service provided to a dwelling unit or dwelling units other than the ratepayer(s), or for use in a common area of a building, e.g., hallway lighting, furnace fan, laundry room appliances.  Prior to 1993, foreign load complaints were resolved by the Commission directing the utility to remove the charges attributable to the foreign load from the bill, and to issue a bill for the foreign load in the building owner's name until the foreign load situation was corrected.  The Commission did this pursuant to its statutory power to reform contracts under 66 Pa. C.S. § 508 (relating to power of the Commission to vary, reform and revise contracts).  See Columbia Gas of Pennsylvania, Inc. v. Pa. Public Utility Commission, 535 A. 2d 1246 (Pa. Cmwlth. 1988).  Thus, the tenant had the responsibility to contact the utility to discover a possible foreign load, and to prosecute a Commission complaint to have the charges attributable to the foreign load removed from his or her bill.
In 1993, the Public Utility Code was amended to include Section 1529.1, 66 Pa. C.S. § 1529.1.  This Section transfers the responsibility for foreign load from the tenant to the building owner.  This is accomplished by placing a duty on the building owner to disclose to the utility the existence of foreign load.  The building owner is considered to be in a better position to know about the existence of a foreign load situation than is a tenant.

Section 1529.1 of the Public Utility Code, 66 Pa. C. S. § 1529.1, reads as follows: 

§ 1529.1.  Duty of owners of rental property
 
(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account.  - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice.  - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

The Commission has clearly established that the presence of "foreign load" prevents a dwelling unit from being deemed "individually metered" as that term is used in 66 Pa. C. S. § 1529.1.  David P. Boyce v. Duquesne Light Company, Docket Number Z-00223698, Opinion and Order adopted June 30, 1994, entered September 1, 1994, Elizabeth Santos v. Metropolitan Edison Company, Docket Number C-00967757, Opinion and Order adopted July 10, 1997, entered August 7, 1997.  "Foreign load" exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter.  Boyce at 4-5.  In other words, "foreign load" is utility service which is not related to serving a tenant, but for which the tenant is being billed.  Santos at 4.  Section 1529.1 of the Public Utility Code, 66 Pa. C. S. § 1529.1, requires that an affected public utility "shall forthwith list the account for the premises in question in the name of the owner" when a residential building contains one or more dwelling units not individually metered.  66 Pa. C.S. § 1529.1(b).
On May 12, 2006, Mr. Cook, a serviceman for the Respondent, visited the Rental Property and investigated both units.  He traced the gas lines and found gas flowed to both Ms. Faison’s unit and the other unit.  Such a situation constitutes foreign load.  The Respondent properly transferred the account to the Complainant’s name and properly notified her by letter dated June 1, 2006.  The Complainant asserted during hearing that the range in the first floor unit was electric, not gas, and that no gas heat went to the first floor unit.  Both assertions proved incorrect.  Subsequent to the hearing at the ALJ’s request, the Complainant sent in a letter confirming that the range in the first floor unit was gas.  (C. Exh. 1)  Mr. Cook’s investigation showed that there is only one gas meter, and that the ductwork in the Respondent’s Rental Property incorporates both units.
The evidence here is clear; foreign load was present.  The only remaining question then, is whether the Respondent was correct to transfer the past balance or arrearage to the landlord.  In Santos, (supra) the Commission held that "[t]he utility must...place the account in the landlord's name upon discovery of the foreign load and collect unpaid bills only from the landlord."  Santos at 14.  The Commission also stated that "the utility must pursue collection of any unpaid amounts from the landlord and not from the tenant."  Santos at 16.  “It must be understood that the issue of foreign load is not between the property owner and the utility, but is between the property owner and the tenant.  When the utility transfers the billing and arrearage responsibility from the tenant to the property owner at the time that foreign load is initially verified; this, in effect, removes the tenant from the foreign load dispute.  However, billing must eventually be returned to the party consuming the utility service.”  Sunil H. Desai v. Columbia Gas of Pennsylvania, Inc., Docket No. C-20043212, Opinion and Order entered November 30, 2006.  (Emphasis added.)

Accordingly, the outstanding account balance at issue in this proceeding is the responsibility of the Complainant, that is, the landlord.  The Respondent properly transferred the account and arrearage in accordance with the applicable law.  This complaint must be denied and dismissed.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this dispute.
2. The Complainant bears the burden of proof.

3. The Complainant failed to meet her burden of proof.

4. The Respondent properly transferred the billing and account arrearage from the tenant to the Complainant.  66 Pa. C.S. § 1529.1. 
ORDER
THEREFORE,
IT IS ORDERED: 
1. The formal complaint of Javalin Sybliss against UGI Penn Natural Gas, Inc. is dismissed.
Date:
June 7, 2007
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Ember S. Jandebeur







Administrative Law Judge
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