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INITIAL DECISION
Before
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Administrative Law Judge



This Initial Decision dismisses the complaint filed by Charles Zimmerman (Mr. Zimmerman) against Verizon Pennsylvania Inc. (Verizon), at Docket No. C-20067044, for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


Mr. Zimmerman filed his complaint against Verizon, alleging a service dispute and requesting reliable telephone service and repairs to be made in a reasonable time, on October 30, 2006.  Verizon filed its answer to the complaint on November 27, 2006.  Chief Administrative Law Judge Smith issued an Interim Order Setting Resolution Conference in this case on November 30, 2006.  Pursuant to that Order, a report was submitted to the Mediation Unit.

The Commission, by letter dated January 23, 2007, informed the parties that the hearing in this case would be held, by telephone, on March 15, 2007.  Administrative Law Judge (ALJ) Kandace F. Melillo issued a Prehearing Order in this case on January 31, 2007.



On March 5, 2007, the Office of Consumer Advocate (OCA) filed its notice of intervention and public statement in this case.  Mr. Zimmerman appeared, without an attorney, and testified in support of the complaint.  He presented one exhibit, which was admitted into the record.  Verizon, represented by counsel, presented the testimony of one witness and submitted eight exhibits, all of which were admitted into the record.  The OCA appeared at the hearing “solely for a monitoring capacity” (Tr. 5).  It did not question any of the witnesses, present any witnesses of its own, and did not submit any exhibits for the record.  On March 19, 2007, the OCA filed a notice of the withdrawal of its intervention in this case.



ALJ Melillo’s Order establishing the briefing schedule in this case was issued on March 26, 2007.  On April 3, 2007, Mr. Zimmerman requested an extension of time, until April 23, 2007, in which to file his main brief.  Verizon did not object to the requested extension of time.  On April 4, 2007, I issued an Order revising the briefing schedule.  As revised, each party was to file and serve its Main Brief no later than April 23, 2007, and its Reply Brief, if any, no later than May 3, 2007.  Mr. Zimmerman filed a Brief, and Verizon filed Main and Reply Briefs.  The record, consisting of the 91-page transcript of the hearing and the nine total exhibits, was closed by my Order issued May 9, 2007.
FINDINGS OF FACT


1.
The Complainant in this case is Charles Zimmerman.  His address is 3683 Calumet Street, Philadelphia, PA 19129 (Tr. 9-10).



2.
The Respondent is Verizon Pennsylvania Inc.



3.
Mr. Zimmerman testified that he is a residential telephone customer of Verizon.  He testified that he has had a long history of problems with his telephone service, even during good weather conditions.  It is his testimony that his problems happen too often and it takes Verizon too long to get the problems fixed (Tr. 10).


4.
Mr. Zimmerman testified that between January 2 and 3, 2007, he had a loud hum on his telephone line.  He could make and receive calls, but the hum was really loud.  According to his testimony, he made a number of telephone calls to Verizon complaining about the hum on his telephone line (Tr. 14-15; Comp. Ex. 1).


5.
Mr. Zimmerman testified that the problem with the loud hum was corrected on January 3, 2007, and that the loud hum problem has not recurred.  Since January 3, 2007, he has not had any problem with his telephone service (Tr. 14, 16, 39-40).



6.
Mr. Zimmerman testified that he filed his complaint about his telephone service problems because the loud hum occurred so soon after the telephone service problems he had in October of 2006 (Tr. 15).



7.
According to Mr. Zimmerman’s testimony, he was without a dial tone for a four-day period between October 20 and 23, 2006 (Tr. 16; Comp. Ex. 1).



8.
Mr. Zimmerman returned to his home from work at about 5:30 p.m. on Friday, October 20, 2006 and had no dial tone.  He disconnected all of his telephones, his answering machine, internet connection, etc., and after about one-half hour, reconnected his telephones, etc., one at a time.  This was to try and make sure that the lack of a dial tone was not the fault of his equipment.  He tried using his telephones one at a time, and also went outside and tried using the connection at the “grey box” (Tr. 16-17).


9.
When he still had no dial tone, Mr. Zimmerman went to the pay phone at a nearby convenience store to try to call Verizon about his lack of a dial tone.  However, there was no dial tone at the pay phone.  Mr. Zimmerman testified that he then used his car and “went around looking for payphones.”  He eventually found a pay phone and contacted Verizon about his lack of dial tone at approximately 12:02 a.m. on Saturday, October 21, 2006 (Tr. 18-20; Verizon Ex. 7).



10.
According to Mr. Zimmerman, he spoke with a Verizon representative named “Sandy,” who informed him that Verizon expected to be able to restore his dial tone by 9:00 p.m. on October 21, 2006 (Tr. 20).


11.
Mr. Zimmerman testified that he asked Sandy if he could make a local call to notify someone of his telephone service outage.  According to Mr. Zimmerman, Sandy told him the charge would be $9.00 for a three-minute local call.  He did not make that call (Tr. 20).



12.
At 12:37 a.m. on October 21, 2006, according to Mr. Zimmerman, he called back to Verizon and spoke with a “Jesse,” but Jesse could not help him (Tr. 20, 22).



13.
Mr. Zimmerman testified that his service was not restored until October 23, 2006.  His complaint is that his service was not restored on either Saturday or Sunday, October 21 or 22, 2006 (Tr. 29-31).


14.
Mr. Zimmerman also testified that he lost his telephone service on July 1, 2005.  According to his testimony, this was caused by the telephone line being pulled down by a truck.  He was without telephone service for one day.  He believes that Verizon repaired the downed telephone line in a timely manner, but believes that the line had not been strung high enough to permit trucks to pass underneath it (Tr. 22-23; Comp. Ex. 1).


15.
Between May 13 and 15, 2005, Mr. Zimmerman testified he did not have a dial tone, and the weather was nice, i.e., no storms, hurricanes, freezing rain, etc.  He reported his lack of a dial tone to Verizon and spoke with a “Delores.”  According to Mr. Zimmerman, Delores scheduled his repair service for Monday, May 16.  Mr. Zimmerman found it unacceptable to be without telephone service for the weekend (Tr. 23).


16.
According to Mr. Zimmerman’s testimony, his service was repaired and restored on Sunday, May 15, 2005 (Tr. 23).



17.
Mr. Zimmerman testified that he did not have any dial tone on February 3 and 4, 2004.  His notes did not indicate the weather conditions at that time.  His lack of dial tone occurred at the same time that he had an informal complaint case pending before the Commission, number 1582859.  Mr. Zimmerman believed the resolution of that case was the relocation of his telephone line (Tr. 23-24, 28).


18.
Mr. Zimmerman also testified that he did not have a dial tone on January 28, 2004.  According to Mr. Zimmerman, vines had been growing up the telephone pole into the electrical box.  He testified that this had been a chronic problem for years (Tr. 24).



19.
Mr. Zimmerman testified that he did not have a dial tone on August 4, 2003.  He testified that this was also caused by vines growing up the telephone pole into the electrical box (Tr. 24-25).



20.
According to Mr. Zimmerman’s testimony, he was told by Verizon personnel that they could not get access to the telephone pole because it had been fenced during a construction project.  Mr. Zimmerman testified that he made several telephone calls to various officials to see how he could get Verizon access to the vine-covered telephone pole.  The problem with the vine-covered pole goes back more than three years before he filed his complaint (Tr. 25-26).



21.
Mr. Zimmerman recalled receiving a credit on his telephone bill for the service outage in October of 2006, but was unable to recall the amount of the credit (Tr. 27-28).



22.
According to Mr. Zimmerman, it was not until after his informal complaint case was resolved in 2004, that he learned that he could file formal complaints.  He testified that, until then, he did not know there was a distinction between informal and formal complaints (Tr. 28-29).



23.
Mr. Zimmerman believes that he received a credit of about $42.00 as a result of his informal complaint in 2004, Case Number 1582859 (Tr. 32).



24.
In this complaint proceeding, Mr. Zimmerman is seeking some form of commitment or guarantee to ensure that Verizon will restore his telephone service in a timely manner in the event of future service outages (Tr. 33-35).



25.
George Dutton, local manager for Verizon plant and customer relations, testified on behalf of Verizon (Tr. 41-80).


26.
Mr. Dutton testified that, according to Verizon’s business records, it has received seven complaints from Mr. Zimmerman about problems with his telephone service.  Upon receipt of each of Mr. Zimmerman’s complaints, Verizon opened a “trouble report” and dispatched technicians to resolve the service problems (Tr. 42, 44).



27.
On August 4, 2003, Verizon received a complaint from Mr. Zimmerman at 6:52 p.m.  According to Verizon’s records, Mr. Zimmerman stated he could not make calls from his telephone, he heard a fast busy signal when he picked up his receiver and that he could hear a recording on the telephone line.  A technician was dispatched, the conductor repaired and the “trouble ticket” was closed on August 6, 2003, at 8:08 p.m.  Mr. Zimmerman was given a $1.39 two-day credit, plus tax (Tr. 45-46; Verizon Ex. 1).


28.
On January 28, 2004, Verizon received a complaint from Mr. Zimmerman at 8:15 a.m. that he had no dial tone, and that this happened when it rained.  Mr. Zimmerman also informed Verizon during that call about vines growing up a pole into a terminal box.  A technician was dispatched, but could not access Mr. Zimmerman’s terminal.  Mr. Zimmerman’s service was found to be “okay” and the trouble ticket was closed on January 28, 2004, at 2:07 p.m. (Tr. 46-47; Verizon Ex. 2).



29.
According to Verizon’s records, the next complaint it received from Mr. Zimmerman was on February 3, 2004, at 6:24 p.m.  At that time, Mr. Zimmerman complained of static on the line, and that this happened each time it rained.  Mr. Zimmerman requested a new line.  Verizon arranged with Mr. Zimmerman for a technician to meet with him on February 4, 2004, to install a new service line and a new Network Interface Device (NID).  The new service line and NID were installed on February 4, 2004, and the trouble ticket closed that date at 6:34 p.m. (Tr. 49-50; Verizon Ex. 3).


30.
The next complaint received from Mr. Zimmerman, according to Verizon’s records, was on June 14, 2004, at 5:45 p.m.  Mr. Zimmerman stated that he had no dial tone and that a truck had pulled down the telephone line.  Service technicians were dispatched, and the damaged telephone wires were replaced.  The trouble ticket was closed on June 14, 2004, at 9:50 p.m. (Tr. 50-51; Verizon Ex. 4).



31.
Mr. Zimmerman’s next complaint to Verizon was on May 13, 2005, at 8:55 p.m., and again, was about no dial tone.  A technician was dispatched.  The “aerial cross connect” was repaired.  This is a piece of wire from the terminal box outside of Mr. Zimmerman’s house and also included changing the wires and making sure “everything is cleaned up.”  The trouble ticket was closed on May 15, 2005, at 9:30 a.m., and Mr. Zimmerman was given a two-day credit of $1.50, plus tax (Tr. 51; Verizon Ex. 5).


32.
On July 1, 2005, at 5:06 p.m., Verizon received a complaint from Mr. Zimmerman about noise on his telephone line.  He was instructed to check his service at the NID.  Verizon did not receive any further contact from Mr. Zimmerman about the noise on the line and the trouble ticket was closed on July 3, 2005, at 6:05 p.m. (Tr. 52; Verizon Ex. 6).



33.
It is fairly common for Verizon to instruct customers to check their telephone service at the NID, in an attempt to avoid unnecessary technician dispatches.  Customers are instructed to connect their telephone directly to the connection in the NID.  If they have a dial tone, or no longer hear the static or noise, the problem is with the customer’s wiring or facilities (Tr. 53).


34.
The next complaint Verizon received from Mr. Zimmerman was October 21, 2006, at 12:02 a.m., when he informed Verizon that he did not have a dial tone.  The outage was caused by a building contractor working in the Schuylkill Falls area that had cut Verizon’s cable several times.  A cable splicer was dispatched on October 23, 2006, and the cable repaired.  The trouble ticket was closed at 3:28 p.m. on October 23, 2006 (Tr. 54-55; Verizon Ex. 7).



35.
The last complaint Verizon received from Mr. Zimmerman was on January 2, 2007, at 8:49 p.m., when he informed Verizon of static and noise on his telephone line.  A technician made repairs to the insulation of his wire and underground cable, and the trouble ticket was closed on January 3, 2007, at 6:00 p.m. (Tr. 55; Verizon Ex. 8).



36.
On March 14, 2007, a Verizon technician did a “100 percent inspection” of Mr. Zimmerman’s line.  That involves a visual check of all facilities between Mr. Zimmerman and the central office to make sure he’s not having any more problems with his line.  No problems were found during the inspection (Tr. 56).



37.
On January 22, 2007, Verizon completed a planned project for the replacement of 1,800 feet of cable in the “Olms” area.  That area was an old housing project that was being redeveloped.  Verizon installed the 1,800 feet of cable in new conduit and in a configuration that avoids the construction area.  In Verizon witness Mr. Dutton’s opinion, the new cable should clear up a lot of the noise and any intermediate problem that Mr. Zimmerman had been experiencing (Tr. 56-58).



38.
According to Verizon witness Mr. Dutton, Verizon changed the “feed” for Mr. Zimmerman’s telephone service from a pole in the rear of his property to a pole in the front of his property in 2003.  Thus, any vines that were growing up a pole in the rear of his property would not have had any effect on his telephone service (Tr. 61-62, 74-77).



39.
Verizon’s witness Mr. Dutton is not aware that the service problem experienced by Mr. Dutton in October of 2006 was one that affected 15 or more people.  If that had been the case, Verizon would not have left them without service (Tr. 72-73).
DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging that he has had inadequate telephone service, and requesting that Verizon be directed to timely respond to his service complaints and restore his telephone service, it is clear that Mr. Zimmerman is the party seeking affirmative relief from the Commission, and therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



Section 1501 of the Code, 66 Pa. C.S. §1501, as pertinent to this case, provides that:
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay. …



Considering the record, as summarized in the preceding Findings of Fact, it must be concluded that Mr. Zimmerman has failed to satisfy the burden of proving that he has received inadequate telephone service from Verizon or that Verizon failed to make all repairs, changes, alterations, substitutions, extensions and improvements in or to its facilities or his telephone service, as required by Section 1501 of the Code.  As specifically provided in that Section, the obligation on a public utility is not to provide perfect service, but rather, to provide service that is “reasonably continuous and without unreasonable interruptions or delay.”  See, e.g., Trautman v. Verizon Pennsylvania Inc., Docket No. C-20065809, entered June 2, 2006.  See also, Answerphone v. Bell Telephone Co. of PA, 78 PA PUC 596 (1993).


The record establishes that on seven occasions, between August 4, 2003 and January 2, 2007, Mr. Zimmerman contacted Verizon with complaints about his telephone service.  With one exception, Verizon dispatched service technicians in response to his complaints.  The technicians repaired conductors, changed his service from poles in the rear of his property to poles in the front of his property, installed a NID, replaced telephone lines that had been knocked down by a truck, repaired the aerial wire from his house to the terminal box, repaired cable that had been cut by a building contractor excavating for basements, and repaired the insulation to Mr. Zimmerman’s wire and underground cable.  On at least two occasions, when Mr. Zimmerman was without telephone service for two days, Verizon’s evidence is that it issued credits to Mr. Zimmerman for the service outages.


In addition to the specific actions taken in response to the complaints received from Mr. Zimmerman, Verizon recently completed a project for the replacement and re-routing of 1,800 feet of telephone cable in Mr. Zimmerman’s area.  This was done to remove the cable from the construction and excavation sites near Mr. Zimmerman’s home.  It is Verizon’s position that this should eliminate Mr. Zimmerman’s loss of telephone service resulting from the contractor cutting the cable, and should also eliminate the other problems he reported, such as static and noise on the telephone line.  Also, Verizon recently performed a complete inspection of its facilities between Mr. Zimmerman’s home and its central office.  No problems with those facilities were found.  The evidence presented by both Mr. Zimmerman and Verizon confirms that he has not had any problems with his telephone service since January 2, 2007.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this inadequate telephone service complaint proceeding are properly before the Commission.



2.
Mr. Zimmerman, as the party seeking affirmative relief in this case, has the burden of proof.



3.
Mr. Zimmerman has failed to satisfy the burden of proving that Verizon failed to provide him with reasonable telephone service and failed to make such repairs, improvements, etc., to its facilities and service, as required by Section 1501 of the Code.



4.
Mr. Zimmerman has failed to satisfy the burden of proving that Verizon failed to provide him with reasonably continuous telephone service, without unreasonable interruptions or delay.



5.
The complaint should be dismissed for the failure to satisfy the burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Charles Zimmerman against Verizon Pennsylvania Inc., at Docket No. C-20067044, is dismissed for the failure to satisfy the burden of proof.

Date:  June 7, 2007




[image: image1.png]bert P. Meehan
Administrative Law Judge
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Steven Haas, Esq.

Hawke, McKeon & Sniscak, LLP
P.O. Box 1778
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� 	By letter dated March 30, 2007, the parties were notified that this matter had been reassigned to me.
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