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INITIAL DECISION
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Wayne L. Weismandel

Administrative Law Judge

On September 21, 2005, Cavalier Telephone Mid-Atlantic, LLC (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (respondent), Docket Number C-20055343.  The Complaint alleged that respondent was improperly disputing and refusing to pay access charge bills submitted by complainant.
On October 13, 2005, respondent filed its Answer with New Matter and Counterclaim (Answer) denying the material averments of the Complaint and seeking the return of alleged overpayments made by respondent to complainant.

An Initial Prehearing Conference was held on December 13, 2005, at which both parties were represented by counsel.  Among the things discussed at the Prehearing Conference were the Commission’s discovery rules as set forth in 52 Pa.Code Chapter 5, Subchapter D, §§ 5.321 through 5.373.

Discovery disputes began almost immediately.
On February 1, 2006, respondent filed objections to complainant’s First Set of Interrogatories.

On February 6, 2006, respondent filed objections to complainant’s Second Set of Interrogatories.

On February 9, 2006, complainant filed a Motion to Compel answers to its First Set of Interrogatories.

On February 13, 2006, respondent filed its Response in Opposition to complainant’s Motion to Compel.

On February 16, 2006, complainant filed objections to respondent’s First Set of Interrogatories.
Also on February 16, 2006, in an attempt to efficiently resolve the discovery disputes, I held a telephone conference with counsel for the parties.  As a result of that telephone conference, complainant’s Motion to Compel answers to its First Set of Interrogatories was disposed of either by agreement of the parties or by direction from me.  No recording or transcript of the telephone conference was made, but I did send an e-mail confirming the results to counsel for both parties shortly after the conclusion of the conference.
On March 20, 2006, complainant filed an Application for four Subpoenas to compel the presence and testimony of witnesses at the scheduled Hearing in this case on April 4, 2006.
On March 28, 2006, respondent filed a Motion to Quash complainant’s Application for four Subpoenas.

On March 29, 2006, respondent filed a Motion to Dismiss Objections to its First and Second Set of Interrogatories and Motion to Compel Answers to its First and Second Set of Interrogatories.  Respondent also filed a Motion to Postpone the scheduled Hearing so as to permit it time to respond to surrebuttal testimony submitted by an untimely identified witness for complainant.
Because the scheduled Hearing was due to begin on April 4, 2006, I again convened a telephone conference with counsel for both parties on March 30, 2006.  A tape recording of this conference was made with the knowledge and agreement of the parties’ counsel.  During the telephone conference, I ruled that complainant’s requested subpoenas would not be issued because none of the subpoenaed persons were located in the Commonwealth of Pennsylvania.
  I also ruled that the surrebuttal testimony submitted by an untimely identified witness for complainant
 would not be allowed.  Finally, I ruled that the Hearing would convene as scheduled on April 4, 2006.  Subsequent to this last ruling, the parties advised me that they were agreeable to using the Commission’s mediation procedure.
By Order Assigning Case For Mediation dated March 30, 2006, this case was assigned for mediation and the litigation schedule suspended.
By Report Of Mediator filed August 3, 2006, Mediator Herbert R. Nurick terminated mediation in this case.
Thereafter, the parties became embroiled in a dispute regarding the use of information obtained solely during the mediation process.  So as not to taint my continued assignment as the presiding officer in the litigation of this case, this dispute was assigned to Administrative Law Judge (ALJ) Robert P. Meehan.  By Order dated September 20, 2006, ALJ Meehan denied complainant’s motion to re-open discovery and supplement testimony, denied respondent’s cross-motion for the imposition of sanctions on complainant, and referred the case back to me.  In his Order, ALJ Meehan specifically stated that “[complainant] may not discover or seek to introduce into the record of this, or any other proceeding, data, documents, information and analysis the existence of which it learned solely by reason of [respondent’s] disclosure of the same during the mediation process in this proceeding.”
By Prehearing Conference Order dated December 13, 2006, a Prehearing Conference was scheduled for February 8, 2007.

The Prehearing Conference occurred as scheduled on February 8, 2007.  Counsel for both parties participated.  During the Prehearing Conference, counsel for each party raised an issue regarding outstanding discovery requests, prompting me to state:
There is no excuse after this length of time for discovery to be outstanding in any way.  If you cannot produce the matter by this point, then that ought to be your answer and you ought to be willing to live with that: We can’t.  It is not something we can produce.
Other than that, it should have been produced a long time ago.  The mind boggles that there could be after this period of time discovery requests “unanswered”.

Tr. 23-24.

As a result of the February 8, 2007 Prehearing Conference, I issued a Scheduling And Briefing Order dated February 7 (sic), 2007.
  An Initial and further Hearing was scheduled for April 11 – 13, 2007.
  Of particular importance to this Initial Decision is Order Paragraph 1 of the Scheduling And Briefing Order, which provides:
1)
That all discovery previously propounded pursuant to the provisions of 52 Pa.Code Chapter 5, Subchapter D, shall be fully and completely responded to not later than Monday, February 26, 2007.  Additionally, previously made discovery responses shall be supplemented in accordance with the provision of 52 Pa.Code §5.332 not later than Monday, February 26, 2007.
At the February 8, 2007 Prehearing Conference counsel for complainant had expressly agreed to the February 26, 2007, date for answering/supplementing all previously propounded discovery.  Tr. 25.
By letter dated April 3, 2007, respondent advised me that the parties still had disputes regarding complainant’s obligation to respond to or supplement various respondent propounded interrogatories.
On April 4, 2007, respondent filed a Motion to Sanction Discovery Violations by Deeming Facts Established and Prohibiting the Introduction of Evidence.

On April 9, 2007, complainant filed its Answer to respondent’s Motion to Sanction Discovery Violations by Deeming Facts Established and Prohibiting the Introduction of Evidence.

On April 10, 2007, I advised counsel for both parties that I was scheduling an in-person discovery conference for April 18, 2007, and directed the specific attorneys that must attend for each party.  As to complainant, these specified attorneys included both in-house and outside counsel.
The in-person discovery conference occurred as scheduled on April 18, 2007.  Counsel for both parties participated, including both in-house and outside counsel for complainant.  During the course of the discovery conference more than 400 interrogatories were gone through, with the parties either stating that they had been sufficiently answered, agreeing that they were withdrawn, agreeing that they were in need of answering or supplementing, or being ordered to answer or supplement or being stricken by me where the parties could not agree.  At the conclusion of the in-person discovery conference counsel for each party had specifically agreed as to their client’s responsibility as to each and every interrogatory.  Counsel had also agreed that answers or supplementation to outstanding interrogatories would be made not later than Friday, May 18, 2007.  A transcript of the proceeding containing 210 pages was produced.
As a result of the April 18, 2007 in-person discovery conference, I issued a Revised Scheduling And Briefing Order dated April 19, 2007.  The Initial and further Hearing in this case was rescheduled to August 14 – 17, 2007, to accommodate depositions that the parties were participating in in various other jurisdictions.  Of special significance to this Initial Decision, Order Paragraph 2 of the Revised Scheduling And Briefing Order dated April 19, 2007, provides:
2)
That previously propounded discovery shall be answered and previously made discovery responses shall be supplemented in accordance with the provision of 52 Pa.Code §5.332 and the instructions given and agreements made at the April 18, 2007 Discovery Conference, not later than Friday, May 18, 2007.

On June 1, 2007, respondent filed and served a Motion To Dismiss As A Sanction For Failure To Provide Discovery Responses As Directed (Motion).

In accordance with the provisions of 52 Pa.Code § 5.342(e)(1) of the Commission’s Rules of Practice and Procedure that apply to this case (see, n.1, above), complainant’s answer to respondent’s Motion was due to be filed not later than June 6, 2007.
Complainant did not timely file an answer to respondent’s Motion.

Respondent’s Motion is procedurally ready to be ruled upon.
FINDINGS OF FACT

1.
An Initial Prehearing Conference was held on December 13, 2005, at which both parties were represented by counsel.  Among the things discussed at the Prehearing Conference were the Commission’s discovery rules as set forth in 52 Pa.Code Chapter 5, Subchapter D, §§ 5.321 through 5.373.

2.
On February 16, 2006, in an attempt to efficiently resolve ongoing discovery disputes, I held a telephone conference with counsel for the parties.  No recording or transcript of the telephone conference was made, but I did send an e-mail confirming the results to counsel for both parties shortly after the conclusion of the conference.
3.
On March 29, 2006, respondent filed a Motion to Dismiss Objections to its First and Second Set of Interrogatories and Motion to Compel Answers to its First and Second Set of Interrogatories.
4.
Because the scheduled Hearing was due to begin on April 4, 2006, I again convened a telephone conference with counsel for both parties on March 30, 2006.  A tape recording of this conference was made with the knowledge and agreement of the parties’ counsel.
5.
By Order Assigning Case For Mediation dated March 30, 2006, this case was assigned for mediation and the litigation schedule suspended.
6.
By Report Of Mediator filed August 3, 2006, Mediator Herbert R. Nurick terminated mediation in this case.
7.
By Prehearing Conference Order dated December 13, 2006, a Prehearing Conference was scheduled for February 8, 2007.
8.
As a result of the February 8, 2007 Prehearing Conference, I issued a Scheduling And Briefing Order dated February 7 (sic), 2007.  The date typed on this Order should have been February 8, 2007.
9.
Order Paragraph 1 of the Scheduling And Briefing Order dated February 7 (sic), 2007, provides:

1)
That all discovery previously propounded pursuant to the provisions of 52 Pa.Code Chapter 5, Subchapter D, shall be fully and completely responded to not later than Monday, February 26, 2007.  Additionally, previously made discovery responses shall be supplemented in accordance with the provision of 52 Pa.Code §5.332 not later than Monday, February 26, 2007.

10.
At the February 8, 2007 Prehearing Conference counsel for complainant had expressly agreed to the February 26, 2007, date for answering/supplementing all previously propounded discovery.
11.
On April 4, 2007, respondent filed a Motion to Sanction Discovery Violations by Deeming Facts Established and Prohibiting the Introduction of Evidence.
12.
On April 10, 2007, I advised counsel for both parties that I was scheduling an in-person discovery conference for April 18, 2007, and directed the specific attorneys that must attend for each party.  As to complainant, these specified attorneys included both in-house and outside counsel.
13.
The in-person discovery conference occurred as scheduled on April 18, 2007.  Counsel for both parties participated, including both in-house and outside counsel for complainant.
14.
During the course of the in-person discovery conference more than 400 interrogatories were gone through, with the parties either stating that they had been sufficiently answered, agreeing that they were withdrawn, agreeing that they were in need of answering or supplementing, or being ordered to answer or supplement or being stricken by me where the parties could not agree.
15.
At the conclusion of the in-person discovery conference counsel for each party had specifically agreed as to their client’s responsibility as to each and every interrogatory.  Counsel had also agreed that answers or supplementation to outstanding interrogatories would be made not later than Friday, May 18, 2007.
16.
As a result of the April 18, 2007 in-person discovery conference, I issued a Revised Scheduling And Briefing Order dated April 19, 2007.
17.
Order Paragraph 2 of the Revised Scheduling And Briefing Order dated April 19, 2007, provides:

2)
That previously propounded discovery shall be answered and previously made discovery responses shall be supplemented in accordance with the provision of 52 Pa.Code §5.332 and the instructions given and agreements made at the April 18, 2007 Discovery Conference, not later than Friday, May 18, 2007.

18.
On June 1, 2007, respondent filed and served the Motion being decided in this Initial decision.
DISCUSSION
In ruling on respondent’s Motion, the Commission’s Rules of Practice and Procedure that apply to this case provided:
§ 5.371. Sanctions—general.

(a)
The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs:


(1)
A participant fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests, as required under this subchapter.


(2)
A participant deponent or an officer or managing agent of a participant refuses to obey or induces another to refuse to obey an order of a presiding officer respecting discovery, or induces another not to appear.

(b)
A motion for sanctions may be answered within 5 days of service or, in the alternative, the motion may be answered orally at a hearing if a timely hearing has been scheduled within the same 5-day period.

(c)
The presiding officer shall rule on the motion as soon as practicable; however, the motion should be decided within 15 days of its presentation, unless the motion presents complex or novel issues.  If it does have complex or novel issues, the presiding officer shall, upon notice to the participants, rule in no more than 20 days of its presentation.

(d)
A failure to act described in subsection (a) may not be excused on the ground that the discovery sought is objectionable unless the participant failing to act has filed an appropriate objection or has applied for a protective order.

(e)
If a deponent refuses to be sworn or to answer a question, the deposition shall be completed on other matters or adjourned, as the proponent of the question may prefer.  Thereafter, on reasonable notice to persons affected thereby, the proponent may apply to the presiding officer for an order compelling the witness to be sworn or to answer

§ 5.372. Sanctions—types.

(a)
The presiding officer, when acting under § 5.371 (relating to sanctions— general) may make one of the following:


(1)
An order that the matters regarding which the questions were asked, the character or description of the thing or land, the contents of the paper, or other designated fact shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order.


(2)
An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting him from introducing in evidence designated documents, things or testimony.


(3)
An order striking out pleadings or parts thereof, staying further proceedings until the order is obeyed, or entering a judgment against the disobedient participant or party advising the disobedience.


(4)
An order with regard to the failure to make discovery as is just.

(b)
In addition to the sanctions described in subsection (a), in rate proceedings, when a participant fails to answer discovery requests on the date due, the presiding officer may issue an order that the hearing schedule be modified, that the deadline for the filing of other participants’ written testimony be extended, or that provides other relief that will allow the other participants a sufficient and reasonable opportunity to prepare their cases.

(c)
A witness whose identity has not been revealed as provided in this chapter will not be permitted to testify on behalf of the defaulting party at hearing on the action.  If the failure to disclose the identity of the witness is the result of extenuating circumstances beyond the control of the defaulting participant, the presiding officer may grant a continuance or other appropriate relief.

Respondent’s Motion requests that the Complaint be dismissed for complainant’s repeated failure to comply with the Commission’s discovery regulations regarding interrogatories and for complainant’s repeated failure to obey discovery orders issued in this case.
While dismissal of a Complaint is not specifically set forth as a discovery sanction (though both “entering a judgment against the disobedient participant or party” and entering “[a]n order with regard to the failure to make discovery as is just” are), the Commission has imposed dismissal as a sanction in cases where such result is just.
In Thomas Merchant v. The Bell Telephone Company of Pennsylvania, Docket Number C-00935253, Final Order entered June 20, 1994, the Commission dismissed the complaint of a pro se complainant for failure to answer interrogatories in accordance with the Commission’s regulations and as required by an Order of the presiding Administrative Law Judge.
In Barbara Brown v. Bell Atlantic-Pennsylvania, Inc., Docket Number C-00957014, Final Order entered April 23, 1996, the Commission dismissed the complaint of a pro se complainant for failure to respond to interrogatories and failure to obey an Order of the presiding Administrative Law Judge directing the complainant to fully and completely answer the interrogatories by a date certain.

In Albert Majkowski v. Columbia Gas of Pennsylvania, Inc., Docket Number F-01087321, Final Order entered March 28, 2003, the Commission dismissed, with prejudice, the complaint of a pro se complainant for failure to answer interrogatories in accordance with the Commission’s regulations and as required by an Order of the presiding Administrative Law Judge.

In Application of Majesty Company, Inc., Docket Number A-00115254F0001, AmB, Opinion and Order adopted March 4, 2004, entered March 11, 2004, the Commission dismissed the application for failure to answer interrogatories despite four reminders over a ten month period that the answers were due.
In Application of Choice Cab Company, Docket Number A-00120055, Opinion and Order adopted July 23, 2004, entered July 27, 2004, the Commission dismissed the application for failure to answer interrogatories despite two reminders over a seventy day period that the answers were due.
The sanction of dismissal is severe and should be imposed only rarely.  In the instant case it is just that this severe sanction be imposed.
Complainant, through both in-house and outside counsel, participated in no less than five conferences in which the Commission’s discovery regulations or specific discovery requests were addressed (Prehearing Conference on December 13, 2005; Telephone Conference on February 16, 2006; Telephone Conference on March 30, 2006; Prehearing Conference on February 8, 2007; In-person Discovery Conference on April 18, 2007).  In addition, complainant was subject to two separate Orders issued by the presiding Administrative Law Judge to answer and/or supplement its previous answers to respondent’s interrogatories, both of which contained a date certain for compliance that complainant ignored.  In the case of both Orders, counsel for complainant had expressly agreed on the record to the due dates for complainant’s compliance (February 26, 2007 and May 18, 2007, respectively).
Complainant’s flouting of the Commission’s discovery regulations and of two separate Orders, each of which provided complainant an additional opportunity to cure its previous failures, has prejudiced respondent’s ability to defend against the claims against it.  This case concerns whether or not complainant has properly billed respondent in accordance with the parties’ interconnection agreement.  The information that complainant has refused to provide concerns complainant’s billing records and processes, matters that are directly relevant to the issues.  Complainant’s willful disregard of its discovery obligations and of the presiding Administrative Law Judge’s Orders seriously impairs respondent’s ability to prepare and present its defense to complainant’s claims.
Complainant’s conduct cannot be allowed to have no consequences.  First, as set forth above, complainant’s actions have unfairly prejudiced respondent’s ability to defend itself against complainant’s charges.  Second, and perhaps more importantly, complainant’s conduct presents a challenge to the whole process of the Commission’s litigation system.  In a similar context, the Court of Common Pleas of Allegheny County made the following observation:
Confronted with the outright refusal of defendants to answer interrogatories which this court directed to be answered, this court had two alternatives available: either to allow defendants to defy and order of court without any adverse results, or to apply the provisions of Pa. R. C. P. 4019 (c)  and impose an appropriate sanction.  To permit defendants to disregard an order of court is unthinkable, as it would totally destroy the effectiveness of the discovery procedure of our courts.  Obviously, then, the court was forced to take the second alternative.

Isenberger v. Schumann, 34 Pa.D.&C.2d 315 (C.P. Allegheny 1964), aff’d on opinion of the court below, 415 Pa. 217, 203 A.2d 136 (1964).
In Isenberger, the court sanctioned the defendant’s refusal to answer interrogatories by entering a judgment by default against them.  On appeal of a refusal to open the default judgment, the Pennsylvania Supreme Court affirmed the lower court’s order and adopted its opinion as written.
Finally, it would be anomalous for the Commission to sanction pro se complainant’s with dismissal of their complaints for failure to comply with the discovery regulations and orders of the presiding Administrative Law Judge , see, Thomas Merchant v. The Bell Telephone Company of Pennsylvania, Barbara Brown v. Bell Atlantic-Pennsylvania, Inc., Albert Majkowski v. Columbia Gas of Pennsylvania, Inc., above, and not impose the same sanction on a sophisticated corporate complainant represented by both in-house and outside counsel.  As Administrative Law Judge Robert P. Meehan pointed out in Albert Majkowski v. Columbia Gas of Pennsylvania, Inc., Docket Number F-01087321, Final Order entered March 28, 2003, the Commission has dismissed numerous complaints, with prejudice, for failure of the complainants to appear at duly scheduled hearings.  Such a result is equally just in a situation such as that presented here, where the complainant has ignored the Commission’s discovery regulations and two Orders of the presiding Administrative Law Judge.  Complainant should not be allowed to file another complaint with the Commission that raises the same issues as in this case.
The litigation of this case will go forward limited to respondent’s counterclaim raised in its Answer filed October 13, 2005.  Cf., T.C.R. Realty, Inc. v. Cox, 472 Pa. 331, 372 A.2d 721 (1977).
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.
Because this case was filed prior to April 29, 2006, it is governed by the Commission’s Rules of Practice and Procedure that were in effect before that date.  The Commission’s Rules of Practice and Procedure that are currently in effect apply to cases filed on or after April 29, 2006.
3.
In accordance with the provisions of 52 Pa.Code § 5.342(e)(1) of the Commission’s Rules of Practice and Procedure that apply to this case, complainant’s answer to respondent’s Motion was due to be filed not later than June 6, 2007.
4.
Complainant did not timely file an answer to respondent’s Motion.

5.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

6.
Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

7.
While dismissal of a Complaint is not specifically set forth as a discovery sanction in the Commission’s regulations that are applicable to this case, the Commission has imposed dismissal as a sanction in cases where such result is just.
8.
Dismissal of a complaint is just where complainant has failed to comply with the Commission’s discovery regulations and Orders to make discovery by a date certain issued by the presiding Administrative Law Judge.

9.
Complainant’s failure to comply with the Commission’s discovery regulations and Orders to make discovery by a date certain issued by the presiding Administrative Law Judge in this case have prejudiced respondent’s ability to prepare and present its defense to complainant’s claims.

10.
Complainant’s failure to comply with the Commission’s discovery regulations and Orders to make discovery by a date certain issued by the presiding Administrative Law Judge in this case warrant dismissal of the Complaint with prejudice.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed on September 21, 2005, by Cavalier Telephone Mid-Atlantic, LLC against Verizon Pennsylvania Inc., Docket Number C-20055343, is dismissed, with prejudice.

2.
That the Initial and further Hearing currently scheduled in the above-captioned case for August 14 – 17, 2007, shall be limited to the counterclaim filed by Verizon Pennsylvania Inc. against Cavalier Telephone Mid-Atlantic, LLC on October 13, 2005, at Docket Number C-20055343.

Date:
June 8, 2007
















Wayne L. Weismandel






Administrative Law Judge
�	Because this case was filed prior to April 29, 2006, it is governed by the Commission’s Rules of Practice and Procedure that were in effect before that date.  The Commission’s Rules of Practice and Procedure that are currently in effect apply to cases filed on or after April 29, 2006.


�	52 Pa.Code § 5.342(c) as then written, the Rule applicable to this case, required that objections to interrogatories be filed.  The current Commission Rules do not require the filing of objections to interrogatories.


�	66 Pa.C.S. § 309 limits the power of the Commission to subpoena witnesses only “in any part of this Commonwealth”.


�	By Prehearing Conference Order dated October 25, 2005, the parties had been ordered to identify their potential witnesses by December 6, 2005.


�	The date typed on the Order is obviously incorrect and should have been February 8, 2007.


�	Due to complainant’s witnesses unavailability, the Initial and further Hearing was subsequently continued to April 23 – 25, 2007, by Amended Scheduling And Briefing Order dated February 9, 2007.  In all other respects, however, the Scheduling And Briefing Order dated February 7 (sic), 2007 was ratified and affirmed and remained in effect.
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