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HISTORY OF THE PROCEEDINGS


On September 22, 2006, Alfred S. Carey, Sr. (Mr. Carey, Sr.), 3211 Windsor Lane, Thorndale, PA  19372, filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, Respondent, or the Company).  In his Complaint, Mr. Carey, Sr. alleged that PECO was charging him for service at 3213 Windsor Lane, Thorndale, PA  19372, for which he was not responsible, and that his service had been improperly terminated as a result.  He requested the removal of erroneous charges from his account, the refund of payments to have service restored, and reimbursement for food which had spoiled during the power shutoff.


On November 2, 2006, PECO filed an Answer which denied the material averments in the Complaint.  PECO claimed that same Social Security numbers were used to open the account at 3213 Windsor Lane (Alfred S. Carey, Jr.) and 3211 Windsor Lane (Alfred S. Carey); therefore, when the account at 3213 Windsor Lane became delinquent, the balance was transferred to 3211 Windsor Lane.  When Complainant protested the transfer, PECO alleged that it made numerous requests for documentation to show that the accounts should be separate and that mistaken identity had occurred.  PECO claimed that Complainant never submitted the requested documentation.  Therefore, PECO requested that the Complaint be dismissed.


By Telephone Hearing Notice dated November 13, 2006, the parties were notified that an Initial Telephonic Hearing was scheduled for Wednesday, January 3, 2007, at 10:00 a.m.  I was assigned to preside in this matter.



On November 14, 2006, I issued a Prehearing Order which provided applicable procedures regarding submission of exhibits, attorney representation, continuances, subpoenas, and the burden of proof.  It emphasized the Commission’s policy, which encouraged settlements.  52 Pa. Code §5.231(a).  Furthermore, due to the reference in PECO’s Answer to Social Security numbers and the implication that Social Security numbers would be at issue, I required PECO to file a petition for protective order.


In response to my directive, PECO filed a Motion for Protective Order, on December 8, 2006.  On December 8, 2006, I issued an Order Modifying Response Time Regarding Motion For Protective Order, to provide the Complainant until December 18, 2006, to object to PECO’s Motion.  As the Protective Order was being sought for the protection of Complainant, I did not anticipate that there would be an objection to the Motion, and determined that the regular twenty-day response would not be necessary.  Mr. Carey, Sr. did not file a response to the Motion.



On December 19, 2006, I issued an Order Granting Motion For Protective Order and an accompanying Protective Order.  I concluded that the criteria for granting a protective order, as set forth in 52 Pa. Code §5.423(a) had been met.


By cover letter dated December 21, 2006, I received copies of proposed PECO exhibits (PECO Exhibits 1-4) for possible use at the upcoming hearing.  On December 27, 2006, I received proposed exhibits from Complainant (Complainant’s Exhibits 1-9), and I faxed copies of them to the Respondent.


The Initial Telephonic Hearing was held, as scheduled, on Wednesday, January 3, 2007, at 10:00 a.m.  The parties endeavored to settle prior to the hearing but were unsuccessful.



Complainant Alfred S. Carey, Sr. was initially unavailable due to an unforeseen work commitment, and his wife Evelyn Carey (Mrs. Carey) was therefore added as a Complainant without objection.  Tr. 4-5.  The caption was accordingly modified to read “Alfred S. Carey, Sr. and Evelyn Carey v. PECO Energy Company” and Mr. and Mrs. Carey, Sr. will hereinafter be referred to collectively as “the Complainants.”  Tr. 5.  Mr. Carey, Sr. later joined in the call from his office, and testified on behalf of the Complainants.  The Complainants proceeded pro se and presented the testimony of three witnesses (Mr. Carey, Sr.; Mrs. Carey, and Mr. Carey, Jr.) and ten (10) exhibits (Complainants Exhibits 1-10).
  All but Complainants Exhibits 5 and 9 were admitted.


PECO, which was represented by Michael S. Swerling, Esquire, presented the testimony of one Company witness (Teresa Ferrier) and introduced four (4) exhibits (PECO Exhibits 1-4), all of which were admitted.  Complainants presented rebuttal to the testimony of Ms. Ferrier. 



At the conclusion of the hearing, I indicated that I would be issuing a briefing order after receipt of the transcript.  In addition, I provided the parties until January 10, 2007, to submit additional exhibits.  Complainants agreed to submit a copy of Mr. Carey’s Sr.’s Social Security card (identified as Complainants Exhibit 11 (proprietary)).  Respondent sought to submit a corrected PECO Exhibit 3 Transfer of Balance Form, and I designated that document, if supplied, as PECO Exhibit 5.



On January 5, 2007, I received via facsimile two different types of Social Security cards (one paper card and one noted as a Bicentennial card) from Mr. Carey, Sr.  However, due to
poor copy quality, I provided Complainants until January 19, 2007, to secure more legible copies.  On January 18, 2007, I received high quality color copies of these cards, and they were admitted into the record as Complainants Exhibit 11 (proprietary), by Order dated January 18, 2007.  I never received PECO Exhibit 5 from PECO, and ruled on January 31, 2007, that the opportunity for Respondent to submit that exhibit had expired.


On January 10, 2007, Complainants requested that additional documents be admitted into the record as late-filed exhibits.  By Order issued January 17, 2007, I provided the Respondent until January 26, 2007, to respond to Complainants’ request and indicated that, if no response had been filed by that date, I would assume that Respondent had no objections.  As of January 31, 2007, I had received no objection to the admission of Complainants’ additional exhibits, and therefore, I admitted them as Complainants’ Exhibit 12(a), (b), (c) and (d), by Order dated January 31, 2007.


On January 31, 2007, I issued an Order Establishing a Briefing Schedule, which provided for the filing of Main Briefs by February 16, 2007, and Reply Briefs by February 26, 2007.  Main and Reply Briefs were timely filed by Complainants and Respondent.  After receipt of the briefs, I issued an Order Closing The Record, on March 1, 2007.



On March 8, 2007, I received a copy of PECO’s Motion to Strike Factual Assertions From Complainants’ Reply Brief And In The Alternative To Re-Open The Record to Submit New Evidence (Motion to Strike).  PECO averred that the Complainants’ Reply Brief contained matter which had not previously been entered into evidence, and that these extra-record assertions should be stricken.  In the alternative, PECO indicated that if the assertions were to be considered, that the record should be reopened so that PECO would have the opportunity to respond with newly-discovered information.


On March 27, 2007, I received Complainants’ Response to PECO’s Motion to Strike, which opposed striking material from Complainants’ Reply Brief, and which provided further extra-record assertions in response to PECO’s newly-discovered material.



By Order dated March 28, 2007, I granted PECO’s Motion to Strike, in part, and struck portions of Complainants’ Reply Brief which contained extra-record assertions.  I denied Respondent’s request to reopen the record to admit the material sought to be admitted by the Respondent.  I concluded that this new material had already been in existence as of the January 3, 2007 hearing, and that PECO had failed to allege that this material was not discoverable through the exercise of due diligence.  See, Duick v. Pennsylvania Gas and Water Company, 56 PA PUC 553, 558 (1982).


However, I did find that Complainants’ Main Brief and Respondent’s Reply Brief contained other extra-record material which had not previously been in existence and which should be admitted.  Specifically, this new matter provided an update on PECO’s actions with respect to Mr. Carey, Sr.’s account, after it had received a copy of Mr. Carey, Sr.’s actual Social Security card (Complainants Exhibit 11 (proprietary)). 


Accordingly, by Order issued April 2, 2007, I reopened the record to admit Complainants Exhibit 13 and PECO Exhibit 6, for the purpose of providing important updates on the account.  In addition, I directed Respondent to provide clarification as to whether a $487.05 check which was received by Complainants from PECO on January 25, 2007, was actually a return of the Complainants’ security deposit, and should be cashed by them.


By letter dated April 9, 2007, Respondent’s counsel confirmed by letter that the $487.05 check sent to the Complainants was a return of their security deposit and that this new information could be received into evidence.  Accordingly, the letter was marked as PECO Exhibit 7, and was admitted into the record by Order dated April 10, 2007.  The record was then closed again, by Order dated April 10, 2007.


The record in this proceeding consists of 119 transcript pages; Complainants’ Exhibits 1, 2 (proprietary), 3 (a., b., and c.), 4 (a. and b.), 6 (a. and b.), 7 (a. and b.), 8 (proprietary), 10, 11 (proprietary), 12 (a., b., c., and d.),  and 13; and six (6) Respondent exhibits (PECO Exhibits 1, 2, 3, 4, 6, and 7).  This case is now ready for a decision.
FINDINGS OF FACT


1.
The Complainants are Alfred S. Carey, Sr. and Evelyn Carey, husband and wife who reside in a single-family home at 3211 Windsor Lane, Thorndale, PA  19372.  Alfred S. Carey, Sr. has been a PECO residential electric and gas customer (Account #35-04-40-787017) at 3211 Windsor Lane, under the name of Alfred S. Carey, since July 11, 1975.  Tr. 11, 28, 50, 68, 76; PECO Ex. 1.



2.
Respondent is PECO Energy Company, a public utility providing gas and electric service to customers in the Commonwealth of Pennsylvania.  PECO Exhibit (Ex.) 1.



3.
The Complainants have a son named Alfred S. Carey, Jr., born on April 11, 1962, who has resided in Paris, France since 1995.  Complainants Ex. 1; Tr. 46.  Mr. Carey, Jr. currently resides at 14 Rue Ste., Croix de la Bretonnerie, Paris, France,  75004.  Tr. 32-33.


4.
In 1996, Mr. Carey, Jr. purchased, as a rental property, a single-family home next door to his parents, at 3213 Windsor Lane, Thorndale, PA  19372.  Tr. 28, 33-34.


5.
Mr. Carey, Jr. has been the PECO ratepayer of record at 3213 Windsor Lane since 1996, during times that the property was not being rented.  Tr. 34.  For example, in March and April 2003, when the property at 3213 Windsor Lane was being repaired, Mr. Carey, Jr. had PECO service in his name at that location under Account #35-04-40-786571.  Tr. 34; Complainants Ex. 4a. and b.


6.
Mr. and Mrs. Carey Sr. never resided at 3213 Windsor Lane and never leased the property from their son, Alfred S. Carey, Jr.  Tr. 43.



7.
Mr. Carey, Sr. is known by that name, although he sometimes receives mail addressed to him as Alfred S. Carey.  Tr. 52-53.  There is no evidence that he was ever known as Alfred S. Carey, Jr.


8.
On March 18, 2004, Alfred S. Carey, Jr. instituted gas and electric service with PECO again in his own name at 3213 Windsor Lane, under his Social Security number ending in 1715.  Mr. Carey, Jr.’s account number at this time (Account #35-04-40-786597) was different from Mr. Carey, Jr.’s PECO account number at 3213 Windsor Lane in March and April 2003 (Account #35-04-40-786571).  Tr. 67, 75; Complainants Ex. 4a. and b.


9.
For some unknown reason, Mr. Carey, Jr.’s Social Security number, ending in 1715, became associated in PECO’s business records with Mr. Carey, Sr.’s account at 3211 Windsor Lane.  Tr. 68, 88.  Mr. Carey, Sr.’s Social Security number actually ends in 5188.  Complainants’ Ex. 11 (proprietary).  


10.
PECO has a four-year record retention policy and therefore did not retain a copy of Mr. Carey, Sr.’s original application for PECO service in 1975.  Therefore, PECO could not verify whether Mr. Carey, Sr. had inadvertently used his son’s Social Security number on the application.  Tr. 76, 87.


11.
On August 1, 2004, Mr. Carey, Jr. leased the residence at 3213 Windsor Lane, to his sister, Paige Carey, for a one-year period commencing on August 1, 2004 (August 1, 2004—July 31, 2005).  Under the terms of the lease, the tenant Paige Carey was responsible for paying the gas and electric bills.  Paige Carey continues to reside at the property.  Complainants Ex. 3b.; Tr. 42, 45.


12.
The PECO utility bill at 3213 Windsor Lane, during the period of March 18, 2004, to June 21, 2005, became delinquent.  Complainants Ex. 10.  The PECO ratepayer of record during this time period was Alfred S. Carey, Jr.  Tr. 75, 83.


13.
On June 7, 2005, PECO terminated electric service to 3213 Windsor Lane for non-payment.  The account of Alfred S. Carey, Jr. at 3213 Windsor Lane (Account #35-04-40-786597) was finalized on June 21, 2005, when Paige Carey applied for PECO service in her own name at that property.  Tr. 67.  The final account balance was $1,287.36.  PECO Ex. 1, p. 1.


14.
On October 5, 2005, PECO transferred the final bill of $1,287.36 from 3213 Windsor Lane, in the name of Alfred S. Carey, Jr. to the account of Alfred S. Carey, which was Alfred S. Carey, Sr., at 3211 Windsor Lane, due to the Social Security number match in PECO’s records.  PECO Ex. 1, pp. 1, 3; Tr. 68-69, 75-76.  PECO did not check into whether Alfred S. Carey, Jr., at 3213 Windsor Lane, and Alfred S. Carey, at 3211 Windsor Lane, were the same person, before it transferred the $1,287.36 balance.  Tr. 69.



15.
On October 17, 2005, the Complainants filed a dispute with PECO concerning the $1,287.36 balance transfer to their account from their son’s account.  Tr. 69.


16.
On October 25, 2005, Complainants notified PECO that they no longer wished to have PECO payments automatically deducted from their checking account.  PECO deducted the $1,287.36, plus the current bill, from the Complainants’ account, and there was a return check charge of $19.91 assessed to Complainants.  PECO re-credited Complainants’ account with the disputed $1,287.36 amount in January 2006, but it is unclear whether PECO refunded the $19.91 return check charge.  Complainants Ex. 6a.; PECO Ex. 1.


17.
Prior to the $1,287.36 balance transfer on October 5, 2005, the Complainants had a good payment record with PECO.  Tr. 97; PECO Ex. 1.


18.
On October 17, 2005, PECO sent a letter to the Complainants in response to their dispute, and asked for proof of the two Social Security numbers.  PECO also tried calling the Complainants about their dispute on November 9, 2005, and November 14, 2005, but was unable to reach them.  Complainants did not provide the requested documentation, and the investigation was closed by PECO on November 14, 2005.  PECO Ex. 2, p. 1.


19.
Since the requested documentation had not been provided, PECO continued to assume that ratepayers Alfred S. Carey, (Sr.) at 3211 Windsor Lane, and Alfred S. Carey, Jr., at 3213 Windsor Lane, were the same person.  Accordingly, as the service under the name of Alfred S. Carey, Jr. at 3213 Windsor Lane had been terminated for nonpayment in 2005, PECO requested a $478 security deposit from Alfred S. Carey, Sr., for continued service to 3211 Windsor Lane.  One half of the deposit was requested on January 19, 2006, with the balance payable in two equal installments in March and April 2006.  Tr. 79; PECO Ex. 1, pp. 3, 4.


20.
By March 20, 2006, Complainants still had not provided PECO with any verification of the two Social Security numbers.  On that day, Mrs. Carey, Sr. wrote her husband’s Social Security number, ending in 5188, on a piece of paper, and sent it to PECO representative Stephanie Love.  Tr. 15; Complainants Ex. 8 (proprietary).  PECO indicated that it had no record of receiving the Social Security number.  Tr. 69-71.


21.
A handwritten number is not sufficient documentation of an individual’s Social Security number.


22.
On May 2, 2006, Complainants filed another dispute with PECO concerning the $1,287.36 transferred balance.  PECO again requested that Complainants supply documentation to support their contention.  In a Utility Company Report, dated May 31, 2006, which summarized the investigation, PECO indicated to the Complainants that it would accept documentation from Mr. Carey, Sr. in the form of a pay stub, W-2 form, or a similar document which would show his name, address, and Social Security number.  Since the Complainants had not yet provided the necessary documentation, the investigation was closed on May 31, 2006.  PECO did not receive documentation of Mr. Carey, Sr.’s Social Security number until January 5, 2007, after the hearing in this case.  Tr. 26, 69-71; Complainants Ex. 11 (proprietary).


23.
PECO enclosed a Transfer of Balance form with its May 31, 2006 Utility Company Report, sent to the Complainants, for the purpose of allowing Paige Carey, the tenant at 3213 Windsor Lane, to accept responsibility for the $1,287.36 balance.  This Transfer of Balance form contained the following errors, and therefore was misleading and confusing:  (1) the Transfer of Balance Form was addressed to Alfred S. Carey (Sr.), instead of Paige Carey, and therefore, the form makes no sense because the balance had already been transferred to Mr. Carey, Sr. several months prior to that time; (2) the balance in question was listed as having been incurred at 3211 Windsor Lane, when it was actually incurred at 3213 Windsor Lane; (3) the form, which was actually addressed to Mr. Carey (Sr.), indicated that PECO would not transfer the balance or discontinue service, when in fact PECO had already transferred the balance and eventually did terminate service; (4) the service was listed as originally having been in the name of Alfred S. Carey, when in fact the service in question was originally in the name in the name of Alfred S. Carey, Jr. and was transferred to Alfred S. Carey (Sr.); and, (5) the service periods were wrong and should read 3/18/04 to 6/21/05, instead of 12/02 to 6/21/05 for Mr. Carey’s account, and 6/21/05 to present for Paige Carey’s account.  PECO Ex. 3; Tr. 82-83.


24.
No Transfer of Balance form was signed with respect to the $1,287.36 arrearage at 3213 Windsor Lane.



25.
 On May 16, 2006, PECO sent a Ten Day Shut Off Notice to the Complainants with respect to their service at 3211 Windsor Lane, which provided that shut-off could occur on or after May 30, 2006.  Complainants Ex. 12c.  The shut-off notice related to the transferred balance which was under dispute.  This Notice was sent before PECO closed the dispute investigation on May 31, 2006, relating to the disputed balance.  PECO Ex. 2, p. 2.


26.
On June 16, 2006, PECO sent another Ten Day Shut Off Notice to the Complainants with respect to their service at 3211 Windsor Lane, which provided that shut-off could occur on or after June 26, 2006.  Complainants Ex. 12d.


27.
PECO employees did not advise the Complainants to disregard termination notices.  Tr. 72.


28.
On July 13, 2006, the Complainants’ electric service at 3211 Windsor Lane was terminated by PECO for non-payment of the transferred balance and failure of the Complainants to supply documentation of Mr. Carey, Sr.’s Social Security number.  Tr. 72.  



29.
On July 15, 2006, PECO restored electric service to the Complainants at 3211 Windsor Lane upon Complainants’ payment of $760 plus a $70 reconnection fee.  In addition, Complainants were required to pay the $478 security deposit, which they paid on September 29, 2006.  As of the January 3, 2007 hearing in this matter, the Complainants were also paying $153.12 per month to retire the transferred balance, in addition to current bills.  Tr. 73; PECO Ex. 1.


30.
At the hearing, on January 3, 2007, PECO agreed to remove the transferred balance of $1,287.36, plus late payment charges, from Mr. Carey, Sr.’s account, to refund the $70 reconnection fee, and to return the $478 security deposit plus accrued interest, if Mr. Carey, Sr. provided a copy of his Social Security card (ending in 5188) to PECO.  Tr. 74, 77, 88.  The Complainants agreed to provide the Social Security card, but did not agree that PECO’s offer of credit and refunds would settle their Complaint.  PECO indicated that it would still provide the above-mentioned credits and refunds, upon the provision of the Social Security card.  Tr. 77-78.


31.
On January 5, 2007, Mr. Carey, Sr. provided, for the record, two versions of his Social Security card, each ending in 5188.  In addition, higher quality copies were provided for the record, upon my request, on January 18, 2007.  These higher quality color copies were admitted into the record as Complainants Exhibit 11 (proprietary), by Order dated January 18, 2007.



32.
Complainants received a check from PECO for $487.05, which was a return of their $478 security deposit, plus accrued interest.  PECO Ex. 7.


33.
On February 5, 2007, Complainants received a payment agreement default letter stating that Mr. Carey, Sr. had defaulted on a payment agreement set by the Bureau of Consumer Services (BCS) at the informal level in this matter, and that if Complainant wanted to be placed back on this payment agreement, he must pay $256.11.  PECO Ex. 7.


34.
There is no indication that the BCS established a payment agreement in its informal decision in this matter.  PECO Ex. 4.



35.
On February 7, 2007, PECO transferred the disputed $1,287.36 balance out of Mr. Carey, Sr.’s account.  PECO did not transfer the $1,287.36 balance sooner because it was waiting for Paige Carey to sign and return a new Transfer of Balance form, sent to her on January 11, 2007, regarding this amount.  The delay in transferring the balance was the reason that Complainants were sent the payment agreement default letter.  PECO Ex. 6.



36.
Alfred S. Carey, Jr. continues to own the property at 3213 Windsor Lane and to rent the property to his sister, Page Carey, who is the PECO ratepayer of record at that location.  Tr. 34, 44-45.
DISCUSSION


Mr. and Mrs. Carey, Sr. seek a determination that PECO provided unreasonable public utility service when the Company transferred an arrearage in their son’s name to their bill, and then eventually terminated their service.  Since Mr. and Mrs. Carey, Sr. are requesting affirmative relief from the Commission, they bear the burden of proof.  66 Pa. C.S. §332(a).  To satisfy this burden, Complainants must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).


In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).



During the course of this proceeding, PECO agreed that, upon receipt of Mr. Carey, Sr.’s Social Security card ending in 5188, it would not hold the Complainants responsible for the transferred balance.  Since the requisite Social Security card was provided, the issue of Complainants’ liability for the bill has been resolved.  Accordingly, this decision will focus upon whether PECO acted reasonably with respect to its treatment of the Complainants and its investigation of this matter.  The other Carey family members were not requested to be joined as parties and therefore, their liability for the balance will not be decided herein, although I will discuss the evidence regarding these individuals as necessary to resolve Complainants’ issues.



In reviewing the evidence, I have identified the following issues, each of which will be addressed separately herein:  (1) whether PECO violated 52 Pa. Code §56.16(b) or otherwise provided unreasonable service when it transferred the arrearage from 3213 Windsor Lane, in the name of Alfred S. Carey, Jr., to Complainants’ account at 3211 Windsor Lane, in the name of Alfred S. Carey; (2) whether PECO performed a reasonable investigation and otherwise provided reasonable service, in accordance with Commission regulations, from October 17, 2005, when Complainants disputed the transfer with PECO, until the investigation was finally closed on May 31, 2006; (3) whether PECO complied with the statutes and Commission regulations concerning the termination of service to the Complainants on July 13, 2006; (4) whether PECO complied with the statutes and Commission regulations during the pendency of this Complaint proceeding; and, if any violations are substantiated; (5) whether PECO should be assessed civil penalties pursuant to 66 Pa. C.S. §3301.
Transfer of Alfred S. Carey, Jr.’s balance to Alfred S. Carey, Sr.

Complainants’ position


Mrs. Carey, Sr. testified that in October 2005, PECO transferred a $1,287.36 arrearage from the neighboring property at 3213 Windsor Lane, owned by her son, Alfred S. Carey, Jr., to her husband’s account at 3211 Windsor Lane.  Tr. 12-13.  She contacted PECO after the transfer, and tried to resolve the dispute over the telephone with various PECO representatives.  Tr. 12-13.  She thought that PECO had acknowledged its mistake, and that PECO was arranging payment from her daughter Paige Carey, who was the tenant at 3213 Windsor Lane during the time in question.  Tr. 16, 29-30; Complainants Ex. 3.  However, PECO eventually terminated electric service to 3211 Windsor Lane in July 2006 due to the unpaid transferred balance.  Tr. 16.


Mrs. Carey, Sr. discounted PECO’s contentions that the son’s Social Security number, ending in 1715, had been used to open both the account at 3211 Windsor Lane, in her husband’s name, and the account at 3213 Windsor Lane, in her son’s name, and claimed that the mix-up was due to Company error.  Tr. 17-18.  She asserted that neither she nor her husband ever resided at 3213 Windsor Lane, that the property was owned by their son, Alfred S. Carey, Jr., and that her husband’s Social Security number ended in 5188.  Tr. 26, 89; Complainants Ex. 8 (proprietary).  According to Mrs. Carey, if PECO had performed a reasonable investigation before transferring the account balance, the error would have been discovered and the balance would never have been transferred.  Tr. 98.


Mr. Carey, Jr. testified that, although he has resided in Paris, France since 1995, he purchased the single-family home at 3213 Windsor Lane as a rental property in 1996.  Tr. 28, 33-34, 46.  He has been a PECO electric and gas ratepayer of record at that address since 1996, during times when the property was not rented.  Tr. 34.  He presented two PECO bills to show that service was provided at that address, in the name of Alfred S. Carey, Jr., in March and April 2003, and indicated that he was making repairs to re-rent the property at that time.  Tr. 34; Complainants Ex. 4a. and b.  He also confirmed that his parents, Mr. and Mrs. Carey, Sr., never resided at 3213 Windsor Lane, and never leased the property from him.  Tr. 43.



Mr. Carey, Jr. also presented a residential lease for 3213 Windsor Lane for the period of August 1, 2004
 through July 31, 2005, entered into on August 1, 2004, between himself, as lessor, and his sister Paige Carey, as lessee.  He indicated that, as noted in the lease, the tenant was responsible for paying the electric and gas bills during that time, and that Paige Carey still resides at the property.  Complainants Ex. 3b.; Tr. 42, 45.  Mr. Carey, Jr. also produced a copy of a letter that he had sent to PECO (Complainants Ex. 2 (proprietary)), dated November 16, 2006, which verified that Paige Carey had been in possession of 3213 Windsor Lane since August 1, 2004.  The letter indicated that the transferred balance actually reflected utility bills which were in dispute between his sister, as tenant, and himself, as property owner.



Mr. Carey, Jr. read into the record, and later produced (as Complainant Ex. 10) a copy of a PECO Utility Company Report, dated August 16, 2006, addressed to Paige Carey at 3213 Windsor Lane, Thorndale, PA.  According to the Report, on July 24, 2006, Paige Carey had inquired about PECO’s transfer of the $1,287.36 balance from 3213 Windsor Lane to Mr. Carey, Sr.’s account at 3211 Windsor Lane.  The Report stated that utility service at 3213 Windsor Lane had been in Alfred S. Carey, Jr.’s name since March 17, 2004, that the account had become delinquent, and that PECO had received telephone calls from Paige Carey to discuss and arrange payment terms.  Service was terminated at 3213 Windsor Lane for nonpayment on June 20, 2005, and the final charges for Alfred Carey Jr. in the amount of $1,287.36 were transferred into the account of Alfred Carey Sr. at 3211 Windsor Lane.  The Report further stated that, in order to have service restored to 3213 Windsor Lane, Paige Carey placed the account in her own name and PECO then transferred an unpaid balance from a prior residence at 303 Jenville Court, Coatesville, PA into her account.  Mr. Carey, Jr. interpreted this Report as evidencing that PECO
knew it was transferring the son’s balance into the father’s account, and as dispelling PECO’s contention that, due to the identical Social Security numbers, it believed that the ratepayers were identical.  Tr. 36-37, 40.


Complainant Exhibit 10 also indicated Mrs. Carey, Sr.’s belief, as reported to PECO, that Paige Carey would sign a Transfer of Balance form and would acknowledge responsibility for the $1,287.36 as the tenant at 3213 Windsor Lane.  However, according to the Report, several Transfer of Balance forms had already been sent to Paige Carey and none had been signed and returned.


Mr. Carey, Sr. testified that he was the PECO ratepayer of record with respect to 3211 Windsor Lane, and confirmed his wife’s testimony.  Tr. 50.  He further confirmed that his Social Security number ended in 5188, and he offered to supply copies of the card for the record (these copies were eventually admitted as Complainants Ex. 11 (proprietary)).  Tr. 51-52.  He stated that neither he nor his wife had ever lived at 3213 Windsor Lane.  He testified that he is known as Alfred S. Carey, Sr., but that he sometimes receives mail addressed to him as Alfred S. Carey.  Tr. 52-53.


The Complainants also intended to present Paige Carey as a witness after the lunch break, but later indicated that they were not able to obtain her appearance.  Tr. 58-60.



In their Main Brief, Complainants argued that PECO had illegally transferred the balance from their son’s property to them, even though PECO knew that the properties and ratepayers were different.  In their Reply Brief, Complainants referenced extra-record material which was subsequently stricken when I granted PECO’s Motion to Strike, in part.  Complainants further argued that, as they became PECO customers at 3211 Windsor Lane in 1975, and their son Alfred S. Carey, Jr. was only thirteen (13) at the time (as verified by Complainants Ex. 1), the Social Security number used to open the account would had to have been Alfred S. Carey Sr.’s number.  The son’s Social Security number would only have been used to open Alfred S. Carey, Jr.’s PECO account in 1996, when the son purchased 3213 Windsor Lane.  Therefore, if PECO had the son’s Social Security number on both accounts, it was due to Company error.

PECO’s position


In response to Complainants’ evidence about an illegal balance transfer, PECO presented the testimony of Teresa Ferrier, who testified about PECO’s billing records.  According to Ms. Ferrier, PECO instituted gas and electric service at 3213 Windsor Lane (Account # 35-04-40-786597) in the name of Alfred S. Carey, Jr., on March 18, 2004, pursuant to an application under Social Security number 1715.  Tr. 67, 75.  The electric service was terminated for nonpayment on June 7, 2005, and the account was finalized on June 21, 2005, when Paige Carey applied for service at 3213 Windsor Lane.  Tr. 67.  A final bill of $1,287.36 for usage from March 18, 2004, to June 21, 2005 was transferred to the account of Alfred S. Carey (Account # 35-04-40-787017) at 3211 Windsor Lane, on October 5, 2005, due to the Social Security number match in PECO’s records.  PECO Ex. 1, pp. 1, 3; Tr. 68-69, 75-76.



Ms. Ferrier further testified that the first time PECO asked the Complainants for information to verify the husband and son’s Social Security numbers, to check the accuracy of its business records, was on October 17, 2005, which was after the transfer had occurred and after the Complainants had filed a dispute.  Tr. 69.  She acknowledged that the Company did not retain Mr. Carey Sr.’s original application for service at 3211 Windsor Lane because service had been initiated on July 11, 1975, and the Company followed a four-year record retention policy.  Tr. 76, 87.  Accordingly, Ms. Ferrier was unable to verify whether Mr. Carey, Sr. had inadvertently used his son’s Social Security number, ending in 1715, to open the account in 1975.



In its Main Brief, PECO claimed that the Complainants could have avoided a balance transfer by providing documentation of the lease and Social Security number verification.  PECO Main Brief (M.B.), p. 1.  It contended that PECO acted reasonably in transferring the balance to Mr. Carey, Sr. due to the similarity of names and the use of identical Social Security numbers to open the account.  52 Pa. Code §56.16(b).  Also, according to PECO, it is a common utility practice to rely upon a Social Security number to verify a person’s identification even where there is a slight variation in the account name.  PECO M.B., p. 9, fnt. 4.


PECO further argued that Mr. Carey, Sr. must have used his son’s Social Security number to open his account in 1975 at 3211 Windsor Lane, because the son first opened an account with PECO in 2004, and PECO would not otherwise have had the son’s Social Security number in its system in 1975.  In further support of this contention, PECO asserted that the son’s Social Security number was associated with the father’s account as far back as 2002 (under PECO’s four-year record retention policy), and Mr. Carey, Jr. did not have service in his name until 2004.  PECO M.B., pp. 14-16.


In its Reply Brief, PECO reiterated its prior arguments and blamed the Complainants for not cooperating and submitting the documentation needed to clear up the mistake.  According to PECO, the Complainants erroneously believed that they should not have to do anything, and it was this inaction was caused the eventual service termination.

ALJ ruling


I conclude, based upon the evidence of record, that PECO violated 52 Pa. Code §56.16(b) when it transferred the $1,287.36 account balance at 3213 Windsor Lane, in the name of Alfred S. Carey, Jr., to the account of Alfred S. Carey at 3211 Windsor Lane, without first undertaking any inquiry to verify the identity of these two differently-named ratepayers.


Commission regulations at 52 Pa. Code §56.16(b)
 state as follows:
§56.16.  Transfer of accounts

*    *    *    *    *    *    *    *    *

  (b)
In the event of a discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.  Emphasis added. 

A ratepayer is defined in 52 Pa. Code §56.2, in relevant part, as follows:

Ratepayer—A person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service.  Emphasis added.



These regulations clearly state that a balance transfer must be between accounts of the same person.  While PECO contended that the Social Security numbers on each account were identical, the names were not identical.  The use of Alfred S. Carey for one account, opened in 1975, and the use of Alfred S. Carey, Jr., for an account opened in 2004, connotes a father and son, not an identical ratepayer.  At a minimum, the name discrepancy should have triggered additional inquiry; not an immediate transfer.  Also, there is no mention in 52 Pa. Code §56.2 that Social Security numbers can be used, in lieu of names, to establish that the ratepayers are the same.  While PECO contends that it is common utility practice to use Social Security numbers to identify ratepayers,
 despite the name variance, PECO submitted no record evidence to support this assertion and did not request that I take official notice, pursuant to 52 Pa. Code §5.408 of this alleged common practice.


I note further that, in accordance with 52 Pa. Code §56.16(b), transfers of past ratepayer balances are permitted to new residential accounts of the same ratepayer.  PECO transferred the $1,287.36 balance into an account of a different ratepayer which had been in existence, and in good standing, for thirty (30) years prior to the transfer.


PECO contended that Mr. Carey, Sr. must have provided his son’s Social Security number to PECO in 1975 and contended, several times in its briefs, that the father had opened his account with his son’s Social Security number.  This assertion is not supported by the evidence.  PECO’s own witness, Teresa Ferrier, testified that PECO had not retained Mr. Carey, Sr.’s 1975 application, and therefore could not verify that the son’s Social Security number had been used.


Also, while PECO claimed that the son first became a PECO customer in 2004, and that the Social Security number would not otherwise have been in the Company database prior to 2004, that assertion is also not supported by the evidence.  Ms. Ferrier testified that the account which had been terminated at 3213 Windsor Lane for nonpayment (Account # 35-04-40-786597) had been established in the name of Alfred S. Carey, Jr., on March 18, 2004.  However, Mr. Carey, Jr. presented testimony that he had been a PECO ratepayer at 3213 Windsor Lane since 1996, during times when the property was not rented.  Apparently Mr. Carey, Jr. was provided a new PECO account number each time that he initiated service in his own name, between tenants, because two PECO bills, in Mr. Carey, Jr.’s name at 3213 Windsor Lane, dated March and April 2003, show a different account number (Account # 35-04-40-786571) than the account that was terminated in 2005.  Complainants Ex. 4a. and b.  It is also possible that Mr. Carey, Jr. had PECO service prior to 1996, at a different service location.  Based upon the evidence, it is clearly not correct to contend, as does PECO (PECO M.B., pp. 4, 15-16), that Mr. Carey, Jr. was a first time PECO ratepayer in 2004, and that PECO could only have obtained Mr. Carey, Jr.’s Social Security number at that time, unless it had been supplied in 1975 by Mr. Carey, Sr. 


PECO’s contention that the Complainants could have avoided the transfer if they had provided information to PECO (PECO M.B., p. 1) is also not supported by the evidence.  According to Company records and testimony of record, the balance transfer to Mr. Carey, Sr. occurred on October 5, 2005.  Tr. 12, 68; PECO Ex. 1, p. 3.  There is no evidence that PECO requested any documentation from the Complainants to verify their identity until the Complainants filed a dispute on October 17, 2005, which was after the balance transfer had occurred.


I do not conclude, however, that PECO knew it was transferring the son’s account into the father’s account, as was contended by the Complainants.  This assertion was based upon a Utility Company Report, dated August 16, 2006, and that Report was completed over ten (10) months after the transfer had occurred.  PECO was still awaiting the Social Security card documentation at that time.


Based upon the evidence, I agree with Ms. Ferrier’s assertion that it is unknown how the son’s Social Security number became associated with the father’s account.  Tr. 88.  Regardless of how this mistake occurred, it was PECO’s responsibility to perform a reasonable investigation prior to transferring the balance, and this was not done.  Commission regulations at 52 Pa. Code §56.16(b) do not authorize a balance transfer unless the ratepayers are the same person.


PECO has methods at its disposal for performing an investigation to establish identity.  For example, PECO Ex. 3 is a Transfer of Balance form which the Company apparently utilizes to permit a non ratepayer of record to accept responsibility for an account.  PECO could have submitted one of these forms to the Complainants concerning the 3213 Windsor Lane balance, or it could have sent a letter indicating is intent to transfer the balance, based upon the identical Social Security numbers, unless proof of separate identity was provided.  Instead, PECO placed the burden on Mr. Carey, Sr. to prove that he was not Mr. Carey, Jr.  Of course, once the transfer occurred, a ratepayer must act reasonably to dispute the transfer, and I will address this matter in the following section of this decision.


As a final comment on this issue, I discern that PECO may not have considered the provisions of Chapter 14 when it transferred the unpaid balance of a terminated account to the Complainants, but sought a signature on a Transfer of Balance form before transferring the balance to the resident tenant at 3213 Windsor Lane.  Prior to the effective date of Chapter 14, utilities were not permitted to require applicants to pay past balances in another ratepayer’s name, as a condition of receiving service, unless legal responsibility for the past bills had been conclusively determined.  52 Pa. Code §56.35.  However, 52 Pa. Code §56.35 was superseded by Section 1407(d) of the Public Utility Code (Code), 66 Pa. C.S. §1407(d), on December 14, 2004.  Section 1407(d) of the Code now permits a public utility to require payment of outstanding balances, or portions thereof, if the applicant resided at the property for which service was requested during the time that the outstanding balance accrued and for the time the applicant resided there.  See also, Second Implementation Order, Docket No. M-00041802F0002, entered September 12, 2005, p. 43.


Since PECO violated 52 Pa. Code §56.16(b) when it transferred the balance to the Complainants, without any investigation of identity, the utility also provided unreasonable public utility service, in violation of 66 Pa. C.S. §1501.  I will address an appropriate civil penalty, if any, for this violation in a subsequent section of this decision.

PECO’s actions after Complainants disputed the balance transfer


Complainants’ position


Mrs. Carey, who was primarily involved with PECO during the dispute process, testified that after her son’s arrearage had been transferred to her husband’s account, she contacted PECO to challenge the transfer.  She recalled speaking with several PECO employees, but the problem was never resolved.  Tr. 12-13.


Subsequent to filing the dispute, Mrs. Carey notified PECO that she wished to withdraw consent to have the monthly bill automatically paid from their checking account (Power Pay).  Accordingly, on October 25, 2005, Mrs. Carey provided a letter to PECO to withdraw consent, but, in December 2005, PECO withdrew the entire disputed amount plus the current bill from the checking account.  She had to contact the bank to have the money placed back in the account.  Tr. 13-14; Complainants Ex. 6a.



Mrs. Carey acknowledged that PECO had requested a copy of a lease, to show the tenant’s responsibility for utility service at 3213 Windsor Lane, and that PECO also had requested copies of her husband’s and son’s Social Security cards.  She indicated that she was unable at the time to procure the requested documents.  Tr. 26, 63; Complainants’ Exhibit 12a.  Finally, a PECO representative, Stephanie Love, told her in February 2006 that she only needed to send in her husband’s Social Security number.  Tr. 14.  Ms. Love sent Mrs. Carey two letters, and was to have included a form in the letters for Mrs. Carey to copy the Social Security number; however, there was no form included in either letter.  Tr. 14-15; Complainants Ex. 7a. and b.  Another PECO representative named “Tracey” informed Mrs. Carey that she could write the number on a piece of paper and send it to Ms. Love’s attention.  Tr. 15.  Mrs. Carey did that, in a letter dated March 20, 2006, but claimed that she never received an acknowledgement from PECO.  Tr. 15; Complainants Ex. 8 (proprietary).


Mrs. Carey then indicated that she spoke with PECO representative Nancy Jordan and Mrs. Jordan sent out a Transfer of Balance form to have Paige Carey agree to accept responsibility for the balance.  However, the form sent by PECO (PECO Ex. 3) was confusing, and therefore Mrs. Carey contacted Ms. Jordan again to request a clearer Transfer of Balance form.  Mrs. Carey thought that the matter had been resolved, in that Paige Carey had acknowledged responsibility, but instead the utility service at Complainants’ home was terminated in July 2006 for nonpayment of the transferred balance.  Tr. 16.


During questioning, Mrs. Carey acknowledged that, prior to the termination, she had not submitted any documents to PECO with her husband’s Social Security number, such as pay stubs or W-2 forms, other than the paper in which she handwrote her husband’s Social Security number.  Tr. 26.  She indicated that she had tried her best, but that, for personal reasons, she was not able to do what she should have done.  Tr. 63.  After service had been terminated, Mrs. Carey indicated that she faxed a copy of her husband’s Social Security card to PECO, but she was unable to locate a fax receipt to substantiate her contention.  Tr. 56; Complainants’ Exhibit 12a.


At the time of the hearing, the question of Complainants’ responsibility for the utility service at their son’s property still had not been resolved, and Complainants had already paid a $478 security deposit and part of the transferred balance.  PECO Ex. 1.  Prior to the transfer, Complainants had a good payment history with PECO.  Tr. 97.


In their Main Brief, Complainants reiterated Mrs. Carey’s testimony and referenced Complainants’ Exhibit 10 as evidencing that PECO knew that the ratepayers were not the same when it transferred the balance.  In their Reply Brief, Complainants noted that they had sent Mr. Carey, Sr.’s Social Security number to PECO prior to the shutoff.  Complaints Ex. 8 (proprietary).  They referenced PECO’ s confusing Transfer of Balance form (PECO Ex. 3) which had been sent to Mr. Carey, Sr., and which appeared to say that Complainants could avoid liability for the transferred balance by not signing the form.  This confusion confounded efforts to resolve the matter.

PECO’s position


PECO’s witness Teresa Ferrier testified that after Complainants had disputed the transferred balance, the Company initiated an investigation and asked the Complainants for proof of the two Social Security numbers to verify the accuracy of its business records.  Ms. Ferrier indicated that the Company did not receive the requested information from the Complainants.  Tr. 69-70.  The Company also endeavored to contact the Complainants by phone, on November 9, 2005, and November 14, 2005, but was unsuccessful.  The Company’s actions with respect to the dispute were summarized in a Utility Company Report, mailed to Mr. Carey, Sr. on November 14, 2005.  The November 14, 2005 Report indicated that PECO’s investigation was being closed at that time, but that the investigation would be reopened once verification of the Social Security numbers was received.  PECO Ex. 2, p. 1.


Since no verification of the two Social Security number had been provided, PECO continued to assume that the father and son were actually the same ratepayer, and that Mr. Carey, Sr.’s service at 3213 Windsor Lane had been terminated for nonpayment in 2005.  Therefore, on January 19, 2006, PECO requested a $478 security deposit from the Complainants to secure continued service to 3211 Windsor Lane.  One half of the deposit was payable at that time, and the balance was payable in two additional installments in March and April 2006).  Tr. 79; PECO Ex. 1, pp. 3, 4.


Subsequently, another investigation regarding the transferred balance was opened by PECO.  As summarized in the second Utility Company Report, dated May 31, 2006, PECO had sent a letter to the Complainants on May 2, 2006, which had again requested Social Security number verification.  No documentation from Complainants had been received as of that date.  The May 31, 2006 Utility Company Report indicated that, to resolve the dispute, PECO would accept proof of Mr. Carey, Sr.’s Social Security number in the form of a pay stub, W-2 form, or similar document.  The Report also included a Transfer of Balance form (PECO Ex. 3), which Paige Carey could sign if she resided at 3213 Windsor Lane at the time the $1,287.36 bill was incurred.
  Ms. Ferrier indicated that no response from the Complainants was received to the May 2, 2006 letter, and as a result, the investigation was again closed on May 31, 2006.  PECO Ex. 2, p. 2.


Ms. Ferrier also introduced the Bureau of Consumer Services (BSC) decision in this matter, which had concluded that the Complainants had not responded to requests for information.  Tr. 73-74; PECO Ex. 4.



PECO did not submit any response to Mrs. Carey’s testimony that the Company had disregarded Mrs. Carey’s withdrawal of consent to have the payment automatically deducted from her checking account.  PECO’s records appear to indicate that there was a return check charge of $19.91 assessed to the Complainants as a result of the improper deduction.  PECO Ex. 1, p. 3.



In its Main Brief, PECO claimed that it had complied with 52 Pa. Code §§56.151 and 56.152 concerning dispute resolution.  It further asserted that the Complainants had been provided ample opportunity to resolve the dispute, but did not supply the necessary documentation.  PECO M.B., pp. 17-18.  In its Reply Brief, PECO argued that Complainants had not met their burden of proving that they had supplied requisite verification to PECO, and incorrectly believed that they should not have to do anything in their behalf.

ALJ ruling


I have previously concluded that PECO should not have transferred the son’s account balance to the father’s account, despite the identical Social Security numbers and similar names, without first conducting a reasonable investigation.  However, after the transfer occurred, and during the dispute resolution process, the Complainants must be reasonably cooperative and provide available information to PECO to aid in the investigation.  52 Pa. Code §56.1.  Essentially, if PECO had performed an investigation prior to the transfer, it would likely have requested the same type of information that it sought during the dispute process.  If that information had not been provided, the Complainants would likely have faced a balance transfer in any event.


As evidenced by PECO’s records, Complainants filed a dispute about the transfer with PECO on October 17, 2005.  On that day, PECO sent a letter to the Complainants asking for proof of the two Social Security numbers.  There is no evidence of record that Complainants supplied any form of Social Security verification to PECO prior to March 20, 2006, when Mrs. Carey contended that she had provided a handwritten letter which contained Mr. Carey, Sr.’s Social Security number.  Complainants Ex. 8 (proprietary).  PECO contended that it never received this letter, although I note that, pursuant to the “mailbox” rule, a letter which is sent via first class mail and not returned is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).


However, even if the letter was received by PECO, there is nothing in the record to account for the over five (5) month delay before Complainants sent any documentation to PECO, other than Mrs. Carey’s acknowledgement that she was not able to do some of the things that she should have done.  Tr. 63.  Also, I do not find it credible that a PECO employee would have accepted a handwritten letter as verification of a Social Security number because, unfortunately, a person could write down any number on a piece of paper.  The type of documentation requested and required by PECO, in lieu of the actual Social Security card, was an employment pay stub or W-2 form or anything of an official nature which was not prepared solely to resolve this dispute.  PECO Ex. 2, p. 2.  There is no evidence that this type of documentation was ever supplied during the dispute period (October 17, 2005 to May 31, 2006) and prior to service termination.


I understand that Mrs. Carey may not have been able to provide a lease or proof of her son’s Social Security number, due to the son’s residency in Paris, France.  However, PECO eventually agreed to accept documentation of the husband’s Social Security number to resolve the dispute and, as indicated above, that was not provided during the dispute period.


Accordingly, I do not find that Complainants have established unreasonable public utility service during the dispute resolution period, with one exception.  PECO’s May 31, 2006 Utility Company Report included a Transfer of Balance form (PECO Ex. 3) which was intended to be signed by Paige Carey.  I find that this form included several inaccuracies which contributed to the confusion regarding this matter, although it did not absolve the Complainants from responsibility for submitting the documentation concerning Mr. Carey, Sr.’s Social Security number.  The errors are as follows:  (1) the Transfer of Balance Form is addressed to Alfred S. Carey (Sr.), instead of Paige Carey, and therefore the form makes no sense because the balance had already been transferred to Mr. Carey, Sr. months prior to that time; (2) the balance in question was listed as having been incurred at 3211 Windsor Lane, when it was actually incurred at 3213 Windsor Lane; (3) the form, as it was addressed to Mr. Carey, Sr., indicates that PECO would not transfer the balance or discontinue service, when in fact PECO had already transferred the balance and eventually did terminate service; (4) the service was listed as originally having been in the name of Alfred Carey, when in fact the service in question was originally in the name in the name of Alfred S. Carey, Jr. and was transferred to Alfred Carey (Sr.); and, (5) the service periods were wrong and should read from 3/18/04 to 6/21/05.  PECO should review its correspondence more thoroughly before disseminating it ratepayers.


Complainants also asserted that they withdrew their consent to have the disputed amount paid automatically from their checking account, and that PECO disregarded this withdrawal of consent.  PECO failed to present any evidence in response to this allegation, although it may be that the disputed amount was withdrawn immediately on October 5, 2005, before Complainants had an opportunity to withdraw their consent.  PECO Ex. 1, p. 3.  Since 52 Pa. Code §56.141(2) provides that disputing parties are to pay the undisputed portions of the bill pending resolution of the dispute, and Complainants had withdrawn their consent to automatic deductions, PECO should not have withdrawn the money.  It must refund the $19.91 returned check charge, if that has not already occurred.
Compliance with termination regulations


Complainants’ position


Mrs. Carey testified that she was surprised when her electricity was terminated in July 2006, and indicated that she expected notice by certified letter.  Tr. 16.  She later testified that she had received shutoff notices but she paid no attention to them because she had been told by PECO to disregard notices during the pendency of the investigation.  Tr. 97.  She also indicated confusion and asserted that she did not realize the investigation had been closed.  Tr. 97-98.  She submitted copies of two termination notices that she had received, dated May 16, 2006, and June 16, 2006, but contended that the shut-off did not occur on the specified dates and that this caused her to be surprised when the power was disconnected on July 13, 2006.  Complainants Ex. 12a., c., and d.


In addition, Mrs. Carey contended that, while she did fax a copy of her husband’s Social Security card to PECO the day after the service termination, she was still required to pay $770 to have service restored.  Tr. 16, 56; Complainants Ex. 12a.  Complainants reiterated their testimony on this issue in their Main and Reply Briefs.

PECO’s position


In response to Complainants’ evidence, Ms. Ferrier introduced a Utility Company Report, dated May 31, 2006, which indicated that the investigation was being closed due to Complainants’ failure to provide requested verification.  PECO Ex. 2, p. 2.  This Utility Company Report was provided to the Complainants over one month prior to the service termination.  Ms. Ferrier denied that anyone at PECO had told Mrs. Carey to disregard termination notices.  Tr. 72.


Ms. Ferrier further testified that the electric service was terminated on July 13, 2006, and was restored on July 15, 2006.  Tr. 72-73.  PECO records indicate that, in order to have service restored, Complainants paid $760 plus a $70 reconnection fee.  In addition, Complainants were required to pay the $478 security deposit, and this was paid on September 29, 2006.  As of the hearing, Complainants were paying $153.12 per month to retire the transferred balance, in addition to current bills.  PECO Ex. 1.



In response to Mrs. Carey’s assertion that she had faxed a copy of her husband’s Social Security card to PECO on July 14, 2006, Ms. Ferrier indicated that there was no record that PECO ever received as copy of that card.  Tr. 70.



In its Main Brief, PECO contended that service to the Complainants at 3211 Windsor Lane was properly terminated for non-payment, and that the required termination notices had been provided.  PECO M.B., p. 18.  

ALJ ruling


Upon reviewing the evidence, I conclude that Complainants have shown that PECO violated 52 Pa. Code §56.92 when it mailed or delivered a notice of termination during the pendency of a dispute, when the dispute formed the basis for the proposed termination.  As indicated the Utility Company Report, dated May 31, 2006 (PECO Ex. 2, p. 2), a dispute concerning the balance transfer was still open until May 31, 2006, when the investigation was closed.  However, Mrs. Carey submitted a copy of a Ten Day Shut Off Notice, dated May 16, 2006, with a proposed shut-off date of on or after May 30, 2006.  Complainants Ex. 12c.  This Notice was invalid because it was during the pendency of the investigation, in violation of Commission regulations.  An appropriate penalty for this violation will be discussed in a subsequent section of this decision.



Complainants contended that they were surprised when service was terminated on July 13, 2006, because the Ten Day Shut Off Notices that they received, dated May 16, 2006 and June 16, 2006, provided for shut-off dates of May 30, 2006 and June 26, 2006, respectively.  See, Complainants Ex. 12c. and d.  However, Section 1406(b)(1) of the Code, 66 Pa. C.S. §1406(b)(1), requires that utilities provide at least ten (10) days notice and that termination notices remain in effect for 60 days.  There is no requirement that the utility state the exact date of termination in the Ten Day Shut Off Notice, so long as at least ten days notice is provided and no more than sixty days elapses until termination occurs.  Furthermore, the Notices actually state that service termination will occur on or after the listed date and leeway is therefore provided if termination does not occur on the listed date.



As stated above, the Ten Day Shut Off Notice, dated May 16, 2006, was invalid due to a violation of Commission regulations.  However, PECO’s second Ten Day Shut Off Notice was sent on June 16, 2006, which was after May 31, 2006, and therefore was sent after the dispute had been closed by PECO.  Since service was not terminated until July 13, 2006, at least ten days notice but no more than sixty days notice had been provided by PECO.



I agree with the Complainants that the Transfer of Balance form (PECO Ex. 3), enclosed with the May 31, 2006 Utility Company Report, was very confusing and I have addressed this mater previously.  The Utility Company Report itself, however, clearly stated that the investigation was being closed due to failure of the Complainants to submit the requested documentation, and this permitted a termination to occur, with proper notice being subsequently provided.  See, 66 Pa. C.S. §1406(a)(1) and (3).


Finally, Mrs. Carey asserted that she did provide a copy of her husband’s Social Security card to PECO on July 14, 2006, and that PECO would therefore have restored service immediately without payment.  PECO, however, denied that it ever received a copy of this card.  Without more evidence from the Complainants, I cannot conclude that the Complainants have met their burden of proof on this point.  I also do not find sufficient evidence to conclude that anyone at PECO advised the Complainants to disregard termination notices.

PECO’s actions during the pendency of this Formal Complaint



After Complainants had presented their evidence at the hearing, Ms. Ferrier acknowledged that an error had apparently occurred when the son’s Social Security number (ending in 1715) had become associated with both the father and son’s accounts.  She agreed to remove the $1,287.36 plus late payment charges from Mr. Carey, Sr.’s account, refund the $70 reconnection fee, and return the $478 security deposit with interest, if Mr. Carey, Sr. would provide a copy of his Social Security card (ending in 5188) to PECO.  Tr. 74, 88.  Mr. Carey, Sr. indicated that he would do so, and I allowed until January 10, 2007, for the submission of this document.  Tr. 74.


As noted in the foregoing History of the Proceeding, Complainants did provide two different types of Social Security cards for Mr. Carey, Sr. (ending in 5188) on January 5, 2007.  However, I provided Complainants until January 19, 2007, to secure more legible copies for the record.  These copies were supplied to me and to PECO, and I admitted them into the record as Complainants Exhibit 11 (proprietary), by Order dated January 18, 2007.  These documents confirm that Mr. Carey, Sr. was not responsible for the $1,287.36 balance that was transferred into his account at 3211 Windsor Lane, from his son’s account at 3213 Windsor Lane. 


PECO’s agreement to credit Complainants’ account and issue refunds was not accepted by the Complainants as a settlement of their case.  However, PECO indicated that it would provide credits and refunds upon the provision of Mr. Carey, Sr.’s Social Security card, regardless of whether its actions produced a satisfaction of the Complaint.  Tr. 77-78.


In their Main Brief, Complainants referenced a letter from PECO, received on February 7, 2007, which purportedly threatened to terminate service if Complainants did not pay their balance in accordance with a prior payment agreement.  See, Complainants Ex. 13.  Complainants also mentioned a $487.05 check from PECO which they received but did not cash because it was deemed insufficient to cover Complainants’ losses.  Complainants’ M.B., pp. 5-6. 


PECO responded to Complainants’ contention about the termination threat in its Reply Brief, and also provided an update on PECO’s actions in response to its receipt of Mr. Carey, Sr.’s Social Security card.  PECO stated as follows:
On February 5, 2007, Complainant received a payment agreement default letter stating that Complainant defaulted on the payment agreement set up by the Public Utility Commission at the informal level.  The letter simply states that if Complainant wishes to be placed back on the payment agreement, Complainant must pay $256.11.  The letter does not make any threats of termination and should not be considered as such.  The disputed $1,287.36 was transferred out of Complainant’s account on February 7, 2007.  The payment agreement default letter went out before this date.  The reason why the $1,287.36 was not transferred out before February 7, 2007 is that PECO Energy was waiting for Paige Carey to sign and return the new transfer of balance form mailed to her on January 11, 2007.  Paige Carey failed to sign and return the form and after waiting a reasonable time for the form that never came, PECO Energy transferred the balance out of Alfred S. Carey, Sr.’s account on February 7, 2007.  As of now, since the $1,287.36 is no longer a part of Complainant’s account and therefore no payment agreement exists on it, the defaulted payment agreement letter is of no consequence and Complainant can simply disregard the notice.  
As stated previously, the above-cited portion of PECO’s Reply Brief, which contained important updates that were not previously of record, was admitted into the record as PECO Ex. 7, and Complainants’ corresponding assertion about the termination threat was admitted as Complainants Ex. 13.



PECO claimed that the letter received by Complainants during the pendency of this proceeding, about a matter in dispute, was not a termination threat and should be disregarded.  PECO indicated that this letter was also sent prior to the removal of the $1,287.37 from Complainants’ account.


I find several things wrong with PECO’s action after the hearing and during the pendency of this Complaint.  First of all, Complainants had previously experienced a shut-off when they were confused about a Ten Day Shut Off Notice.  It was reasonable for Complainants to be concerned when they received PECO’s payment agreement default letter on February 7, 2007, and it was not reasonable for PECO to claim that the letter should simply be disregarded.



Also, PECO has contended that the instant Formal Complaint was an appeal from a BCS informal decision and that the February 7, 2007 letter provided notice that Complainants were in default under that payment plan.  Commission regulations at 52 Pa. Code §56.174(3) state that an appeal of a BCS decision is to operate as an automatic stay of payment arrangements under the BCS decision, other than current bills not at issue.  Thus, to the extent that the February 7, 2007 letter requested payment pursuant to a prior BCS payment arrangement, that letter was in violation of 52 Pa. Code §56.174(3).  However, I have reviewed the BCS decision in this matter and note that it does not set forth a payment arrangement.  Instead, BCS referred the Complainants to PECO for that purpose.  PECO Ex. 4.  The February 7, 2007 letter may actually have been referring to a prior payment arrangement between PECO and the Complainants.


Regardless of what payment arrangement was being referred to in the default letter, that letter should not have been sent.  PECO agreed on the record to remove the $1,287.36 from Complainants’ account upon the receipt by PECO of Mr. Carey, Sr.’s Social Security card ending in 5188.  It was not reasonable for PECO to have waited any amount of time thereafter to see whether Paige Carey would first return a signed Transfer of Balance form.  The two matters are mutually exclusive in that the Complainants’ non-liability for the arrearage is not dependent upon an acknowledgement of liability by someone else.  Since the $1,287.36 should have been removed after PECO received Mr. Carey, Sr.’s Social Security card on January 5, 2007, there should have been no payment agreement default letter sent by PECO to the Complainants in February 2007.  PECO must cease and desist from this type of activity, and imposition of a civil penalty will be addressed in a subsequent section of this decision.


The $487.05 check received by the Complainants was explained by PECO (PECO Ex. 7) as a return of the $478 security deposit plus interest.  Complainants should cash this check as it is a return of their money.



In addition to the removal of the $1,287.36 charge and the refund of the security deposit plus interest, PECO must return the $70 reconnection fee and remove all late payment charges, as it had agreed to do.  Tr. 74.  PECO must also credit Complainants with the $19.91 returned check charge, for the reasons previously stated.
Penalties for violations



Based upon the foregoing, civil penalties will be considered for the following violations of the Public Utility Code and Commission regulations:  (1) violation of 52 Pa. Code §56.16(b) concerning an improper balance transfer; (2) violation of 66 Pa. C.S. §1501 for providing misleading and confusing information during the dispute process; (3) violation of 52 Pa. Code §56.92 for mailing a termination notice during the pendency of a dispute, when the subject matter of the dispute formed the basis for the termination; and (4) violation of 66 Pa. C.S. §1501 for sending a misleading and inappropriate payment agreement default letter concerning a transferred balance, after the Complainants had complied with PECO’s terms for removing the transferred balance.


Section 3301 of the Code, 66 Pa. C.S. §3301, requires that any civil penalties for violations of the Public Utility Code or Commission regulations be paid by the utility to the Commonwealth.  The criteria to be considered when determining the amount of a civil penalty, pursuant to 66 Pa. C.S. §3301, are set forth in Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc. (Rosi), 94 PA PUC 103 (2000).  While Rosi concerned slamming offenses, the Commission subsequently extended the Rosi standards to other types of utility violations in Theodore P. DelVecchio v. PPL, Docket No. Z-014647936, Order entered September 13, 2005.  The Rosi criteria are as follows:
1. Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.
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The number of customers affected and the duration of the violation.

5. Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.

8.
The amount necessary to deter future violations.
9.
Past Commission decisions in similar situations.

10.
Other relevant factors.

Violation of 52 Pa. Code §56.16(b)


As to the first Rosi criterion, I conclude that PECO’s improper balance transfer was negligent rather than intentional, in that PECO did not perform a reasonable investigation to assure that the two accounts belonged to the same person.  Therefore, the penalty is to be in the range of zero dollars to $500.  When PECO received confirmation that the two accounts were not attributable to the same person, which was January 5, 2007 when the Social Security card was provided, PECO did not immediately transfer out the disputed amount as it said it would do.  It is unknown whether PECO has initiated any procedures to prevent similar improper balance transfers.  The number of customers affected was one customer.  The penalty arises from a litigated rather than a settled proceeding.


There is no information in the record about PECO’s compliance history.  Other than the delay in removing the disputed amount, PECO has cooperated and its future cooperation in completely resolving this case is anticipated.  I am unaware of any other Commission decisions in similar situations, as this appears to be a rather unique case.



Upon consideration of the above Rosi factors, I conclude that a $250 civil penalty is sufficient to deter future violations by PECO of 52 Pa. Code §56.16(b).


Violation of 66 Pa. C.S. §1501 for providing confusing and misleading information


As to the first Rosi criterion, I conclude that the provision of confusing and misleading information during the dispute resolution process was negligent rather than intentional and therefore, the penalty is to be in the range of zero dollars to $500.  PECO agreed to correct the information and resend the Transfer of Balance form and apparently did so (PECO Ex. 6), but did not submit the corrected document for the record as it indicated it would do.  It is unknown whether PECO has initiated any procedures to prevent similar inaccuracies in its documents but such procedures would be warranted.  The numbers of customers affected were two customers (the Complainants and their daughter Paige Carey).  The penalty arises from a litigated rather than a settled proceeding.



There is no information in the record about PECO’s compliance history.  Other than the delay in removing the disputed amount, PECO has cooperated and its future cooperation in completely resolving this case is anticipated.  I am unaware of any other Commission decisions in similar situations, as this appears to be a rather unique case.



Upon consideration of the above Rosi factors, I conclude that a $100 civil penalty is sufficient to deter future violations of this nature.

Violation of 52 Pa. Code §56.92



As to the first Rosi criterion, I conclude that PECO’s mailing of a termination notice during the pendency of the dispute was negligent rather than intentional and therefore, the penalty is to be in the range of zero dollars to $500.  PECO took steps to correct the violation in that it did not terminate service based upon the illegal notice but sent another termination notice after the dispute had been closed.  It is unknown whether PECO has initiated any procedures to prevent similar occurrences in the future but such procedures would be warranted.  The number of customers affected was one customer.  The penalty arises from a litigated rather than a settled proceeding.



There is no information in the record about PECO’s compliance history.  Other than the delay in removing the disputed amount, PECO has cooperated and its future cooperation in completely resolving this case is anticipated.  I am unaware of any other Commission decisions in similar situations, as this appears to be a rather unique case.  However, the Commission’s termination procedures must be strictly adhered to and therefore, I find this to be the most serious of the violations.


Upon consideration of the above Rosi factors, I conclude that a $300 civil penalty is sufficient to deter future violations of this nature.


Violation of 66 Pa. C.S. §1501 for inappropriately sending a payment default letter


As to the first Rosi criterion, I conclude that PECO’s mailing of the default payment agreement letter after Complainants had satisfied PECO’s condition for removing the disputed balance was negligent rather than intentional and therefore, the penalty is to be in the range of zero dollars to $500.  It is unknown whether PECO has initiated any procedures to prevent similar occurrences in the future but such procedures would be warranted.  The number of customers affected was one customer.  The penalty arises from a litigated rather than a settled proceeding.  There is no information in the record about PECO’s compliance history.  I am unaware of any other Commission decisions in similar situations, as this appears to be a rather unique case.  



The Rosi criteria allow for consideration of other factors, and I conclude that, as PECO did not actually have a hearing with respect to this matter, it would not be appropriate to assess a civil penalty.  I note however that PECO has acknowledged in writing its delay in removing the disputed balance, after Complainants had fulfilled PECO’s condition for removing the balance, and I find this delay to be unreasonable and unwarranted.  It led directly to the mailing of the payment agreement default letter which should never have been sent.  PECO must cease and desist from similar activity in the future.


Complainants have also requested monetary relief in the nature of damages for spoiled food, a letter of apology, and assurances that their credit has not been damaged.  As I indicated previously to the Complainants, the Commission is not authorized to award monetary damages and therefore, this requested relief must be denied.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  Relief in the nature of damages may be pursued through the local courts, with all remedies being cumulative.  66 Pa. C.S. §103(c).  PECO has assured me that it did not report this matter to a credit reporting service and therefore, Complainants’ credit has not been damaged.  Tr. 28.  I conclude that the within decision, which largely finds in Complainants’ favor and provides for civil penalties, is sufficient relief in this Complaint proceeding and all other requested relief is denied.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.


2.
Complainants bear the burden of proving their entitlement to relief from the Commission.  66 Pa. C.S. §332(a).



3.
“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest amount, than the evidence presented by the other side.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).


4.
PECO violated 52 Pa. Code §56.16(b) when it transferred a finalized balance in the name of Alfred S. Carey, Jr., at 3213 Windsor Lane, to the account of Alfred S. Carey, 3211 Windsor Lane, without conducting any inquiry into whether the two ratepayers were the same person.


5.
Complainants have a duty to be reasonably cooperative and provide available information to PECO to aid in its dispute investigation.  52 Pa. Code §56.1.



6.
Complainants have not met their burden of proving unreasonable service when they were required by PECO to provide information within their possession or control to aid in the investigation.  66 Pa. C.S. §332(a).


7.
Ratepayers are required to pay only the undisputed portion of the bill during the pendency of the dispute.  52 Pa. Code §56.141(2).



8.
PECO violated 66 Pa. C.S. §1501 when it provided inaccurate and misleading information to the Complainants in an enclosed Transfer of Balance form during the pendency of the dispute.


9.
PECO violated 52 Pa. Code §56.92 in that PECO mailed or delivered a notice of termination to the Complainants during the pendency of their dispute, when the dispute formed the basis of the proposed termination.


10.
PECO complied with 66 Pa. C.S. §1406(b)(1) because it mailed a subsequent notice of termination which provided at least ten (10) notice but no more than sixty (60) days notice prior to the service termination.


11.
PECO violated 66 Pa. C.S. §1501 by sending a misleading and inappropriate payment agreement default letter to the Complainants concerning payment on a transferred balance, when the Complainants had already complied with PECO’s terms for removing the transferred balance.



12.
Complainants have met their burden of proving that they are not responsible for the transferred balance.  66 Pa. C.S. §332(a).



13.
Section 3301 of the Code, 66 Pa. C.S. §3301, requires that any civil penalties for violations of the Public Utility Code or Commission regulations be paid by the utility to the Commonwealth.  The criteria to be considered when determining the amount of a civil penalty, pursuant to 66 Pa. C.S. §3301, are set forth in Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., 94 PA PUC 103 (2000), and is applicable to this case.  Theodore P. DelVecchio v. PPL, Docket No. Z-014647936, Order entered September 13, 2005.


14.
Using the Rosi criteria, a civil penalty of $650 for the above-mentioned violations is reasonable and necessary to deter future violations.



15.
The Commission is not authorized to award monetary damages and this relief must be pursued through the local courts.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  Remedies of this nature are reserved to the parties, by virtue of 66 Pa. C.S. §103(c).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint of Alfred S. Carey, Sr., joined in by his wife Evelyn Carey, filed on September 22, 2006, at Docket No. C-20066917, against PECO Energy Company, is sustained, in part, as provided below.


2.
That within twenty (20) days of the issuance of the Final Commission Order, PECO Energy Company shall issue a corrected bill to the Complainants which removes the $1,287.36 plus associated late payment charges, if this has not already occurred.



3.
That within twenty (20) days of the issuance of the Final Commission Order, PECO Energy Company shall refund the $70 reconnection fee and the $19.91 returned check charge to the Complainants, if this has not already occurred.


4.
That within twenty (20) days of the issuance of the Final Commission Order, PECO Energy Company shall pay a civil penalty in the amount of $650 by submitting a certified check or money order payable to “Pennsylvania Public Utility Commission” for that amount to:





James J. McNulty, Secretary





Pennsylvania Public Utility Commission





P.O. Box 3265





Harrisburg, PA  17105-3265


5.
That PECO Energy Company shall cease and desist from further violations of the Public Utility Code and Commission regulations.


6.
That the Formal Complaint of Alfred S. Carey, Sr., joined in by his wife Evelyn Carey, filed on September 22, 2006, at Docket No. C-20066917, against PECO Energy Company, is in all other respects denied.

Date:
June 25, 2007




_______________________________








Kandace F. Melillo







Administrative Law Judge
	�	Complainants Exhibit 2 (proprietary) and 8 (proprietary) were placed in the proprietary record, due to the inclusion of Social Security numbers.


	� 	While the lease stated that it was entered into on April 1, 2003, Mr. Carey, Jr. indicated that this was a typographical error due to use of a standardized lease, and that the lease was actually entered into on August 1, 2004.  Tr. 41.  I note that the signature date of the lease was August 1, 2004, and the term of the lease is noted as being August 1, 2004 through July 31, 2005.  Complainants Ex. 3a. and 3c.


	�	I did not find any indication of fraud, even if the son’s Social Security number had been used, because the Complainants had a good payment history, until the $1,287.36 balance transfer.  There would have been no discernible reason for them to have used a different Social Security number for debt avoidance purposes.


	�	52 Pa. Code §56.16(b) has not been superseded by Chapter 14, 66 Pa. C.S. §§1401 et seq.  


	�	I also question how common this practice is today, in an era of flourishing identity theft.


	�	I have previously addressed why a Transfer of Balance signature may not have been required in order to charge the unpaid balance accrued during the occupancy to the tenant, as a condition of reconnecting service in the tenant’s name.  66 Pa. C.S. §1407(d).
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