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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Irene Stockton Mitchell (Complainant), filed on January 2, 2007, to the Initial Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut, which was issued on December 12, 2006, in the above-captioned proceeding.  PECO Energy Company (PECO) did not file Reply Exceptions.

History of the Proceeding



On April 3, 2006, the Complainant filed a Formal Complaint (Complaint) against PECO alleging, inter alia, various billing issues, including a request for a payment arrangement, and objecting to PECO’s rate increase.


On May 25, 2006, PECO filed an Answer to the Complaint denying the material allegations of the Complaint.  Separately, on May 25, 2006, PECO filed a Preliminary Objection, seeking dismissal of the portion of the Complaint concerning the Complainant’s opposition to rate increases on the ground that the Complainant failed to set forth any violation by PECO of the Public Utility Code, or any regulations of the Commission or PECO’s tariff.


On June 17, 2006, the Complainant filed a response to the Preliminary Objection.



On September 17, 2006, Chief Administrative Law Judge Smith granted the Motion, dismissing the portion of the Complaint related to PECO’s rates. 


On November 16, 2006, a telephonic hearing was held by the ALJ. The Complainant testified on her own behalf and sponsored one exhibit.  PECO was represented by counsel and sponsored one exhibit.  


On December 12, 2006, the Commission issued the ALJ’s Initial Decision recommending that the Complaint be dismissed.  As previously stated, the Complainant filed Exceptions to the Initial Decision on January 2, 2007, and PECO did not file Reply Exceptions.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made three Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The Complainant had requested a payment arrangement.  Prior to the telephonic hearing, a tentative agreement for a payment arrangement was reached between the Complainant and PECO.  As such, that issue was not addressed in the ALJ’s Initial Decision.  Also not addressed were the Complainant’s rate contentions, which had been dismissed previously by Chief Administrative Law Judge Smith Veronica A. Smith, or the alleged overbilling, which had been the subject of the Complainant’s prior proceeding at Docket No. C-20042636.
The issue addressed was the Complainant’s request for “recompense” in the amount of $50,000.00 to $100,000.00 for PECO’s failure to send to her the Answer and Preliminary Objection via certified mail.
The ALJ stated that this request must be denied.  No requirement exists which states that such documents are to be sent by certified mail.  In fact, the Commission’s Rules of Administrative Practice & Procedure, 52 Pa. Code § 1.54, expressly provide that pleadings may be served by one of several methods:  by first class mail, personal service, or by electronic or telefacsimile service to those parties that agree to accept that.  Sending the pleadings via first class mail was not a violation of any provision of the Public Utility Code or any regulation.  (I.D. at 4-5).
The ALJ concluded that the Complainant had failed to establish that PECO committed any violation of the Public Utility Code, its tariff or any regulation or order of the Commission.  Therefore, the ALJ recommended that the Complaint be dismissed.  
In her Exceptions, the Complainant revisits all issues, but since the only issue addressed in this case is the request for “recompense,” that is the only part of the Exceptions on which we will focus.  The Complainant points out that Finding of Fact No. 3 in the ALJ’s Initial Decision states “that a different mail [other than certified mail] was used” to deliver PECO’s Answer and Preliminary Objection to the Complainant.  Finding of Fact No. 3 states that “Irene Stockton Mitchell received through regular first class mail PECO’s Answer and Preliminary Objection to her Complaint.”  The Complainant wrongly assumes that because this was stated as a Finding of Fact, that PECO was in error and must assume responsibility and damages are to be awarded.  The Complainant further states that PECO can afford this request.  (Exc. at 2-3).


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  In this instance, the Complainant has offered no credible evidence to support her contention that PECO had to use certified mail to deliver its Answer and Preliminary Objection to her Complaint.  More importantly, the Commission lacks jurisdiction to award monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell Telephone Co. of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Optimum Image, Inc. v. Philadelphia Electric Co., 600 A.2d 553 (Pa. Super. 1991); and Schriner v. Pennsylvania Power & Light Co., 501 A.2d 1128 (Pa. Super. 1985).  
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which dismisses the Complaint; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Irene Stockton Mitchell to the Initial Decision of Administrative Law Judge Marlane R. Chestnut are denied consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Marlane R. Chestnut is adopted, consistent with this Opinion and Order. 



3.
That the Motion to Dismiss the Complaint of Irene Stockton Mitchell, filed at Docket No. C‑20066293, is granted.


5.
That this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: July 11, 2007
ORDER ENTERED:  July 12, 2007
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