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FINAL ORDER

BY THE COMMISSION:


Before the Commission for disposition are the Comments to our Tentative Order entered December 26, 2006.  On or about February 2, 2007, Comments were received from the following Parties: the Office of Consumer Advocate, (OCA); Pennsylvania Utility Law Project (PULP); and Verizon Pennsylvania Inc. (Verizon).  Reply Comments were filed by Verizon on February 12, 2007.  Our December 26, 2006 Order (Tentative Order) tentatively approved, subject to certain modifications, a Petition for Modification of Consent Order (Petition) filed by Verizon.

Background


On August 10, 2006, Verizon filed its Petition pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. § 703(g), and the Commission’s Regulations, 52 Pa. Code § 5.572 (d), to modify a Consent Order entered June 15, 1990, at Docket No. C-00881727 (Consent Order).  The June 15, 1990 Consent Order was issued in response to a Joint Petition for Consent Order filed by OCA, the Commission’s Prosecutory Staff, consisting of the Commission’s Law Bureau and Bureau of Consumer Services (BCS), and Verizon (formerly The Bell Atlantic Telephone Company of Pennsylvania or Bell), in resolution of a Formal Complaint (Complaint) filed by OCA.  
The basis of the OCA Complaint was alleged, deceptive sales practices by Verizon in marketing telephone services to residential customers.  More specifically, OCA’s Complaint alleged that Verizon’s (formerly Bell’s) practices and procedures in selling “Optional Telephone Services” and “Local Usage Service Options” to residential customers were unfair and deceptive.  See Preamble to Joint Petition for Consent Order at 2.

By its Petition filed August 10, 2006, and which Petition is the subject of the December 26, 2006 Order, Verizon requested a modification of the 1990 Consent Order.  The modifications proposed by Verizon would “permit Verizon PA to offer New Connect (NC) and Transfer (T) residential customers, where appropriate, packages of services containing basic service without first selling those customers standalone basic service.”  (Petition at ¶ 3).

Verizon further noted that the proposed modifications to the 1990 Consent Order would permit it to stop the mandatory upfront sale of standalone basic services prior to the sale of other services or bundled or packaged services.  In support of its Petition, Verizon explained that: (a) the telecommunications industry has undergone dramatic transformation since the time the Consent Order was entered; (b) the Consent Order was entered in a prior, highly-regulated era, to prohibit Verizon from selling packaged bundles of services as they exist today;
 and (c) since the entry of the Consent Order, the Legislature has recognized the importance of making bundled and packaged services available to consumers.  Act 183 specifically references the ability of a local exchange carrier to sell bundles and packages of services.  See Petition; 66 Pa. C.S. § 3016(e)(2).  Verizon further supported its request for modification of the 1990 Consent Order by providing a proposed, revised contact flow to accommodate the requested changes.  Verizon also noted that no other incumbent local exchange carrier (ILEC), competitive local exchange carrier (CLEC), or wireless provider, was required to go through the “two-step basic, then other service sales process” which is required of Verizon as a result of the 1990 Consent Order.

Based on the foregoing, Verizon requested that Paragraph No. 2 of Exhibit F of the 1990 Consent Order be eliminated
 and that Paragraph No. 5 of Exhibit F of the same order be amended.  Paragraph No. 2 of Exhibit F states as follows:

In contacts with customers who are subscribing to or transferring residential telephone services (“New Connects” and “Transfers”) Bell agrees to complete the sale of required telephone services prior to attempting to sell any optional service, except that Bell may discuss TouchTone Service as provided in paragraph 6. 

Paragraph No. 5 of the 1990 Consent Order would be modified by removing the bolded text as indicated below:

In contacts with New Connects and Transfers, Bell will expressly inform customers after the sale of required telephone service and prior to attempting to sell optional services that all such services to be discussed are optional and not required or needed for basic telephone service. (emphasis added).

OCA filed an Answer to the Verizon Petition.  In its Answer, OCA stated that it did not oppose modification of the 1990 Consent Order as requested.  However, OCA proposed that if the Commission were to consider Verizon’s Petition, Verizon should also allow “Lifeline 135” discount customers to purchase bundled service packages.  Lifeline 135 reduces the cost of monthly telephone service for one telephone line for those persons who have incomes at or below 135 percent of the federal poverty guidelines or who receive help from certain public assistance programs.  See Tentative Order, slip op. at 5.
OCA contended that, currently, Verizon’s tariff excludes Lifeline customers from taking advantage of the cost savings and benefits in its bundled service offerings.  See Verizon Tariff 500, Section 45 at 18.  OCA requested that, as a condition to granting Verizon’s Petition, the Commission should require Verizon to modify its Lifeline tariff prohibition in order to enable Lifeline 135 customers to purchase bundled service packages.


OCA is of the opinion that that Customers who qualify for Lifeline 135 service should also be able to receive the $7.67 federal universal service fund discount as a credit against local usage regardless of whether the local service is purchased on a stand-alone basis or as part of a bundled service package.
  (Tentative Order at 5-6).  OCA submits that there is no valid reason for Verizon to prevent Lifeline customers from receiving the most economical telephone service options that Verizon may offer.  OCA also alleged that the Verizon Lifeline 135 tariff restriction is discriminatory and contrary to both Sections 3019(e) (Unreasonable preference) and 3019(f)(2) (Lifeline service) of Chapter 30, 66 Pa. C.S. §§ 3019(e), 3019(f)(2).  Id.

Verizon, thereafter, filed a Reply to OCA’s Answer.  Verizon also filed a Motion for Judgment on the Pleadings.  Additionally, Verizon filed a motion seeking to sever and dismiss the issue raised in OCA’s Answer.  OCA filed an Answer in opposition to Verizon’s Motion for Judgment on the pleadings.  In its Answer, OCA included a compromise proposal under which it proposed to restrict the types and prices of packages to which Lifeline customers can subscribe.  The following services that are illustrative of the type of packages that would be most valuable to Lifeline consumers under the compromise proposal were listed by the OCA as follows:

A.
Local Package




(Local and three vertical services)




$27.95/month

B.
Regional Essentials


(Local, three vertical services and regional toll)


$36.00/month

C.
Freedom Essentials


(Local, three vertical services, regional toll, and long distance) $39.95/month

(Tentative Order at 10-11).



On consideration of the positions of the Parties, which expressly noted their positions on the applicable law and policy, we tentatively granted Verizon’s Petition.  We also tentatively concluded that further consideration of the position of OCA was merited.  Therefore, we tentatively concluded to condition modification of the 1990 Consent Order consistent with OCA’s compromise proposal as set forth in OCA’s October 10, 2006 Answer.

The Tentative Order was published in the Pennsylvania Bulletin on January 13, 2007.  Comments were sought from interested Parties.  As noted, Comments were received from OCA, PULP, and Verizon.

Discussion
A.
Summary of Comments
1.
Comments of Verizon

Verizon submitted Comments and raised three issues for our consideration.  Verizon first argues that the Tentative Order improperly conditions relief from the outdated sales script requirements contained in the 1990 Consent Order on an unrelated requirement to expand the Lifeline 135 discount to packages.

Verizon comments that there is no dispute that its proposed modification to the 1990 Consent Order that would dispense with the requirement to sell basic services first is in the public interest.  It asserts that no Party argues that the elimination of the 1990 Consent Order requirement, without additional conditions relative to Lifeline service, is not in the public interest.  (Comments at 3).  Based on the lack of opposition to the specific merits of its request, Verizon takes the position that it is improper to condition the relief sought in its Petition by requiring that Verizon “buy” said relief with an expansion of the Lifeline 135 discount.  Id.  
Based on the foregoing, Verizon complains that the issues raised in its Petition and Lifeline 135 are not linked.  According to Verizon, the issues raised by OCA pertaining to Lifeline 135 are in violation of 52 Pa. Code § 5.62, which limits the issues that may be raised in an answer seeking affirmative relief to those issues that present common issues of law or facts with those at issue in the original Petition.  See Comments at 4 citing a position similar to the contention Verizon asserts in this proceeding and raised by OCA in In Re Carnegie Gas Company . . ., Docket No. P-890383, et al. 
(March 28, 1991).

Verizon continues to comment that the requisite commonality of law or fact required by 52 Pa. Code § 5.62 is absent and that the Tentative Order attempted to bypass this procedural requirement.  (Comments at 4).  Verizon argues that the Tentative Order’s discussion and reasoning concerning the cost claims raised by Verizon in opposition to OCA’s proposed modification are fundamentally flawed.  Verizon comments that OCA’s proposed modifications do, in fact, seek affirmative relief from Verizon.  (Comments at 5-6).  As such, Verizon states that the proper procedure that OCA should have followed was to file a separate petition requesting that the Commission expand the availability of Lifeline 135 discounts to bundled service packages.  (Comments at 5).

Verizon further explains that Lifeline requirements were not a part of the 1990 Consent Order and that the Consent Order related specifically to Verizon’s sales practices and procedure, not to the rates or terms of the service itself.  (Comments at 6).  Verizon also notes that its Lifeline service did not exist in 1990.  And, Verizon refers to its Motion for Judgment on the Pleadings filed in this case, to assert that its sales representatives already inform Lifeline-eligible customers of the services to which the discount applies.
  (Comments at 6).
Verizon further argues that its position regarding the lack of common questions of law or fact is grounded in fairness.  Verizon, in its reply to OCA’s Answer,  raised the issue of the proper interpretation of Section 3019(f)(2) of the Public Utility Code, 66 Pa. C.S. §§ 3019(f)(2) in this matter.  Verizon argued that Section 3019(f)(2) does not require it to provide the Lifeline 135 discount on bundled service packages.  Verizon asserts that the provision “merely permits Lifeline 135 customers to purchase services other than a local service offering at the tariffed rates rather than at a discount.”  (Comments at 6-7; emphasis Verizon).  Verizon objects to consideration of the issue in its Petition.  Verizon notes that, had OCA brought its petition as a separate request, OCA would have been required to prove the merits of its request and this Commission would have been required to determine whether the applicable section properly confers jurisdiction on the Commission to require Verizon to offer Lifeline discounts on packages.  (Comments at 7).  

Verizon concludes its first Comment by asserting that the Tentative Order avoids the legal question raised with regard to the applicability of Section 3019(f)(2) by making expansion of the Lifeline 135 discount to certain Verizon package offerings the quid pro quo for relief.  Verizon contends that this is an unlawful exercise of administrative power that violates due process.  Additionally, Verizon claims that this creates a “regulatory regime in which Verizon PA must ‘pay’ for every increment of regulatory relief it receives by making concessions that the Commission could not otherwise lawfully impose.”  (Comments at 7).

In its second Comment, Verizon asserts that any requirement that it expand the availability of the Lifeline 135 discount to certain packages is contrary to Act 183 and contrary to the intent and purpose of Lifeline service.  Therefore, comments Verizon,  that, even if this Commission properly considers the merits of OCA’s proposed modification, the Commission lacks authority to impose an obligation on it to expand the Lifeline 135 discount beyond basic service offerings.  (Comments at 8).  
Based on the foregoing, Verizon requests this Commission to eliminate the Tentative Order’s directive regarding Lifeline 135 customers.  (Comments at 10).

In its third and final Comment, Verizon states that the requirement that Verizon provide disclosure statements to its embedded base of package customers is unnecessary and redundant.  (Comments at 11-13; referring to Tentative Order, slip op. at 14-15).
Verizon submits that, contrary to what is implied in the discussion in the Tentative Order, it has already been complying with the disclosure requirement for approximately ten years.  (Comments at 11).  Verizon refers to our June 12, 1997 Order, granting modification of the Consent Order so as to permit the sale of bundled service packages.  As a condition of that waiver, Verizon agreed that it would comply with the objectives of Chapter 64 that no customer will lose basic serve as a result of his or her failure to pay singly-priced service package charges.  Id. citing June 12, 1997 Order at 3.

Verizon continues to explain that although it is now statutorily authorized to offer service packages to its customers under 66 Pa. C.S. § 3016(e)(2), it continues to comply with the conditions in the June 12, 1997 Order for its package customers.  (Comments at 11).  

Verizon would, otherwise, have no objection to the perceived redundancy in our Tentative Order.  However, Verizon finds objectionable the requirements that it provide a new, separate disclosure statement, subject to Commission review, to notify its customers that they will not lose basic service for failure to pay the bundled service package charge.  And, Verizon further objects to the requirement that this disclosure be provided to all customers currently subscribed to a bundled package in addition to new or prospective customers.  (Comments at 12).

Verizon comments that the disclosure requirement is both unnecessary and unduly burdensome as its existing package customers have already received a disclosure of the nonpayment provisions based on the June 12, 1997 Order when they subscribed to those packages.  The information is routinely provided in a “fulfillment letter” sent to the customer when they initially subscribe to the package.  (Comments at 12).  At note 9 of its Comments, Verizon provides the pertinent text of the fulfillment letter. 

In note 10 to its Comments, Verizon also observes that the 
September 23, 2003 Secretarial Letter at Docket No. M-00031747 and the Proposed Rulemaking Order at Docket No. L-00060179 cited in the Tentative Order do not support imposing a disclosure requirement.  (Comments at 13).  Verizon asserts that the directives contained in the Secretarial Letter and Proposed Rulemaking Order addressed the Commission’s grant of blanket temporary Chapter 64 waivers, which allowed local exchange carriers (LECs) who lacked package waivers to continue to sell packages, pending permanent rule modifications.  This blanket waiver was granted, provided that the LECs complied with conditions imposed in prior Commission formal waiver orders.  Verizon makes much of the fact that it obtained its waiver before it sold its first package.  Therefore, Verizon explains that there was no embedded base of package customers to whom such notice could have been directed.  Verizon contrasts its situation with that of other LECs.  Verizon states that where formal or blanket temporary waivers have been granted to LECs after their package sales have started, by contrast, such notice does go to an embedded base of customers who have never received the information in the notice.  Id.  

Based on the foregoing, and in light of the fact that no commenter raised any allegations pertaining to the sufficiency of its current disclosures, Verizon requests that we modify those portions of the Tentative Order that would impose a re-notification requirement on it for the existing package customer base.  (Comments at 13).  Verizon would continue to notify its new package customers of this notification as long as the Chapter 64 rules require it.

2.
Comments of OCA



In its Comments, OCA submits that the Tentative Order strikes an appropriate balance between the goals of promoting universal service as embodied in the Lifeline program and allowing Lifeline-eligible customers economical choices in their purchase of local and other telecommunications services.  (Comments at 3).  

OCA also contends that the Tentative Order properly recognizes that, while the name and price of various Verizon packages may change, Lifeline customers should be able to subscribe to the most economical packages in each of three categories: 1) unlimited local service bundled with vertical services; 2) unlimited local service bundled with vertical services and regional toll; and 3) unlimited local service bundled with vertical services, regional toll, and long distance.  OCA agrees with the observations in the Tentative Order that Lifeline 135 customers should not have to forgo the Lifeline discount in order to obtain the most economical package of services to meet their calling needs.  OCA supports requiring Verizon to remove any inconsistent language in any tariff or informational tariff that describes each of the three types of packages covered by the Commission’s Order.

OCA also fully supports the Commission’s other findings of law and policy and mandated consumer protections.  OCA takes the position that these findings and directives are within the Commission’s authority and discretion pursuant to Section 1501 and Chapter 30 of the Public Utility Code, as amended by Act 183.   See 66 Pa. C.S. § 1501; 66 Pa. C.S. § 3001.  Accordingly, OCA requests that the Commission adopt the Tentative Order as its final action in this matter.

3.
Comments of PULP
PULP provides statewide representation advice and support in energy and utility matters on behalf of low income consumers as part of the non-profit Pennsylvania Legal Aid Network.  (Comments at 1).  PULP supports the general proposition that eligible low-income consumers presently receiving Lifeline discounts, as well as those desiring to participate in Lifeline, should be provided the option to purchase both basic and optional services, bundled and unbundled, which they freely and knowledgably determine to best meet their economic and personal household needs.  Like OCA, PULP opines that Lifeline 135 customers should not be required to forego the Lifeline discount in order to exercise their discretion as consumers regarding the best services for their particular household.  (Comments at 1).

PULP prefers fully unfettered options of Lifeline consumer choices.  PULP recognizes that the Tentative Order, in its present form, is a compromise that provides present and potential Lifeline customers with the ability to receive their Lifeline discount while maintaining their ability to have at least a minimum level of limited economical telecommunication options.  (Comments at 2).

PULP strongly supports conditioning approval of Verizon’s request to modify the Consent Order as outlined in the Tentative Order.  These conditions embody necessary protections to ensure that consumers are informed of their options and are enabled to make knowledgeable and informed choices.  As such, PULP maintains that those conditions in the Tentative Order should not be reduced or modified in the final Order.  (Comments at 2).
Finally, PULP expresses its concern that restrictions imposed on Lifeline participants’ purchase options in the past have acted to “create barriers to the increased Lifeline enrollment supported by Chapter 30 and the FCC.”  (Comments at 3).  PULP requests that this Commission monitor the levels of Lifeline participation and enrollment to ensure that any purchase limitations placed on these participants as a result of the Tentative Order do not impede or limit a robust Lifeline enrollment.  Id.

B.
Disposition


On consideration of the comments filed by the Parties, the Tentative Order shall be revised and made final, consistent with modifications discussed below.


1.
Lifeline Conditions
As noted, our December 26, 2006 Tentative Order granted Verizon’s Petition, but tentatively imposed the condition that, in conjunction with the relief requested, Verizon must allow Lifeline customers to subscribe to certain service packages as advocated by the OCA.  On review of the Comments, it is clear that the issue of whether Verizon should allow Lifeline customers to subscribe to bundled packages is not sufficiently related to Verizon’s request for relief from the outdated sales script requirement.  As such, we agree with Verizon that OCA’s proposed conditions relative to Lifeline customers are so unrelated to the relief sought in its Petition as to necessitate our consideration of this issue in a separate proceeding.  52 Pa. Code § 5.62.  Therefore, we shall grant Verizon’s Petition on this matter without prejudice to OCA’s request.
Since the entry of the 1990 Consent Order and the 1997 modification permitting the sale of packages, the telecommunications industry has undergone significant change.  Change has occurred in the variety of services available to consumers and also in the way LECs must market such services to consumers to meet their needs and demands.  As such, we also conclude that granting the Petition is consistent with Act 183 which specifically addresses LEC packages or bundled services.


2.
Disclosure Requirements 

Although Verizon’s concerns of redundancy and administrative costs regarding the disclosure requirements set out in the Tentative Order are well-taken, we observe that the statements contained in the “fulfillment letter” cited above, do not entirely address the current information that should be provided to consumers so as to enable consumers to make the most informed choice.  We shall, however, modify our Tentative Order and direct that the disclosure need not be provided to Verizon’s existing customer base of package or bundle customers.  The requirements of the Tentative Order shall be for New Connect (NC) and Transfer (T) residential customers.

Conclusion
Based on our review of the filed comments regarding our December 26, 2006 Tentative Order, we shall grant Verizon’s Petition for Modification of Consent Order and reject the conditions related to Lifeline service.  The Tentative Order shall be made final, to the extent it is consistent with the foregoing discussion; THEREFORE,


IT IS ORDERED:



1.
That the Tentative Order entered December 26, 2006, regarding the Petition of Verizon Pennsylvania Inc. For Modification of Consent Order is revised and made final consistent with this Opinion and Order.



2.
That Petition for Modification of Consent Order filed on August 10, 2006 by Verizon Pennsylvania Inc. is, hereby, granted.



3.
That the proposed modifications by the Office of Consumer Advocate concerning eligibility for Lifeline service are rejected, without prejudice to our consideration of such issues in a separate proceeding.



4.
That Verizon Pennsylvania Inc. shall contact the Commission’s Bureau of Consumer Services for plain language review of its New Connect or Transfer Customer Contact Flow and any associated script changes, including the questions that Verizon will ask the affected customers to determine the best plan or package, consistent with this Opinion and Order.



5.
That Verizon Pennsylvania Inc.’s Motion for Judgment on the Pleadings and . . . Motion to Sever and Dismiss the issues raised in Office of Consumer Advocate’s Answer seeking Affirmative Relief is granted, solely to the extent consistent with this Opinion and Order.

6.
That a copy of this Opinion and Order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Office of Trial Staff and the Pennsylvania Utility Law Project.







BY THE COMMISSION







James J. McNulty
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(SEAL)
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STATEMENT OF VICE CHAIRMAN JAMES H. CAWLEY

CONCURRING IN PART AND DISSENTING IN PART


On June 21, 2007 the Commission disposed of the Staff recommendation on the Comments that addressed the Commission’s Tentative Order in this matter.  Petition of Verizon Pennsylvania Inc. for Modification of Consent Order, Docket No. C‑00881727, Tentative Order entered December 26, 2006, 37 Pa.B. 287 (January 13, 2007), (Tentative Order).  The majority, in accordance with the Motion of Commissioner Terrance J. Fitzpatrick, granted the Verizon Pennsylvania Inc. (Verizon PA) Petition without attaching the conditions proposed by the Office of the Consumer Advocate (OCA) which were termed as “unrelated.”  For the reasons that I verbally expressed during the Commission’s Public Meeting and are further  delineated below, I respectfully concur in part and dissent in part in the decision reached by the majority in this proceeding.

A.  Modification of the Consent Order for Verizon PA Marketing Activities

I concur with the majority decision to modify the Consent Order in relation to Verizon PA’s marketing of its services to residential end-user consumers.  The relevant modification reflects the realities of a changing telecommunications services marketplace and is broadly consistent with the marketing practices currently followed by incumbent, competitive, and wireless providers of telecommunications services within Pennsylvania.  I also note that the OCA itself did not object to the proposed Consent Order services marketing modification.

B.  Availability of Service Bundles forLifeline 135 Residential Customers

The position adopted by the majority grants Verizon PA’s motion,
  and largely relies on the Verizon PA Comment and Reply Comment submissions in reaching its adopted conclusion in this proceeding.  However, in reaching the conclusion that somehow the conditions sought by the OCA in this matter were “unrelated” to the relief provided to Verizon PA, the majority decision fails to substantively address the following arguments that have been raised by the OCA in its Comment submissions and other pleadings.  Some of these arguments – a number of which appear to have gone totally unanswered by Verizon PA itself – include the following in summary form:

1. Lifeline customers can be promised by Verizon PA “the best plan package for you” under the modified sales script, but they will be forced to purchase vertical services “a la carte” at a much higher price when a service bundle is available at a lower overall price.

2. The OCA has provided information that there are other Pennsylvania incumbent local exchange carriers (ILECs) which do not restrict the availability of service bundles to their respective Lifeline customers.  OCA states that The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania (Embarq PA  -previously Sprint/The United Telephone Company of Pennsylvania), does not restrict the availability of bundled service packages to Lifeline customers where such packages include vertical services and toll calls.

3. The Federal Communications Commission (FCC) has rejected the notion that Lifeline service, as the FCC defines it, may not include bundled services.  The FCC did not prohibit carriers from offering bundled services as a part of Lifeline service.

4. The OCA responds to the Verizon PA argument that Section 3019(f)(2) of Chapter 30, 66 Pa. C.S. § 3019(f)(2), does not apply to service bundles, by stating that Verizon’s argument is based on a rather narrow-based interpretation where “services” combined into a “bundle” or “package” are no longer construed as a “service” and Section 3019(f)(2) no longer applies.  The OCA brings forward the expansive definition of “service” under Section 102 of the Public Utility Code, 66 Pa. C.S. § 102, and argues in response that a package of Caller ID and Call Waiting services is a “service” in and of itself under the Public Utility Code.

5. The OCA points out that at least in one other state served by a Verizon PA affiliate ILEC, Lifeline customers do not lose their federal credit support if they subscribe to bundles of vertical and toll services, and previous tariff restrictions to the contrary appear to have been eliminated.

In my opinion, OCA’s arguments have drawn a clear linkage between the adopted Consent Order services marketing modification for Verizon PA, and the availability of service bundles to Lifeline 135 customers.   The OCA chose the optimal solution of  avoiding protracted litigation – thus reasonably protecting the interests of the broader number of Verizon PA’s residential customers who may wish to avail themselves of the Company’s service bundles – while advancing a modest and very relevant proposal designed to also protect the interests of Verizon PA’s Lifeline 135 customers.  Verizon PA’s Lifeline 135 customers constitute a small subset of the Company’s residential customer base.  I am not persuaded by Verizon PA’s arguments that restrictions should continue to apply to the availability of service bundles for Lifeline 135 customers that have the result of increasing the price of legacy copper-based telecommunications services to Lifeline customers who need them but can ill-afford the Company’s “a la carte” pricing for its vertical and toll services.

Many of Verizon PA’s vertical services have been unilaterally classified by the Company as “competitive” under the provisions of Section 3016(b) of Chapter 30, 66 Pa. C.S. § 3016(b), and are no longer price-regulated by this Commission.  It is an undisputed fact that when Verizon PA proceeded with its unilateral “competitive” classification of its vertical services, it also implemented price increases for the same services.   On or about April 28, 2006, Verizon PA proceeded with the unilateral “self-classification” of services such as Call Waiting, Call Forwarding, Three Way Calling, and Caller ID per line as “competitive.”  In the same filing, Verizon PA also implemented rather counter-intuitive price increases for the same services since the term “competitive service pricing” is usually identified either with “stable prices” or even “price reductions.”  Some of these price increases for Verizon PA’s residential customers were as follows:


Services

Old Monthly Rate
New Monthly Rate
% Increase
Call Waiting



$4.50


$5.00

        11.11

Call Forwarding


$3.00


$3.50

        16.67

Three Way Calling


$4.00


$4.50

        12.50

Caller ID per line


$7.50


$7.95

          6.00

Sources:
Verizon PA Tariff Pa. P.U.C.-No. 500 filing at Docket No. R-00061511, April 28, 2006, effective May 1, 2006; Verizon PA & Verizon North Customer Notice pamphlet; Secretarial Letter, Docket No. R‑00061511 et al., issued on May 22, 2006; Verizon PA Tariff Pa. P.U.C.-No. 500 (Informational Tariff for Competitive Services), Sec. 29C-2, 3rd Rev. Sheet 4, ¶ 3.a.
It is beyond dispute that vertical services such as Call Waiting and Caller ID, which are usual appendages to basic local exchange telephone services, are already priced above their respective economic costs, and that further price increases on such services simply provide a higher level of profitability for their provider.  In the case of Verizon PA’s unilateral “competitive” classification of its vertical services for residential end-user consumers, the implemented price increases exceeded by far conventional measures of economic inflation, including the consumer price index for all urban consumers (CPI-U).  The unadjusted 12-month increase of the CPI-U as of December 2006 was 2.5%.
  In addition, Verizon PA has availed itself of the Chapter 30 annual revenue and rate increases under its price change opportunity (PCO) mechanism both in 2006 and 2007.  These annual revenue and rate increases have been mostly channeled to the Company’s non-competitive and protected basic local exchange telephone services, including those basic services that are used by Verizon PA’s Lifeline end-user consumers.


The Lifeline customers of Verizon PA are by definition financially the least capable of coping with substantial rate increases for basic and vertical telephone services that are needed in their households.  It is also very doubtful that Verizon PA’s Lifeline customers have ready access to the competitive alternatives for landline or wireless telecommunications services that are generally available to the broader segments of Verizon PA’s ordinary residential end-user consumers.  There are a very limited number of wireline and wireless competitive eligible telecommunications carriers (CETCs) that provide a Lifeline product within Pennsylvania.  The availability of affordable basic and vertical telephone services to Lifeline customers is inextricably linked with the concept of preserving and enhancing the availability of universal telephone service, a concept that is enshrined in both federal and Pennsylvania law.  It has consistently guided the regulatory actions of this Commission.  See generally 66 Pa. C.S. § 3011(2).

There is no issue here that the unrestricted availability of a limited range of Verizon PA’s service bundles, as suggested by the OCA, would provide much needed price discounts that would greatly enhance the affordability of these services for the Company’s Lifeline customers, thus preserving and enhancing the universal telephone service concept.   As I have previously pointed out, the annual average household telephone penetration rate in Pennsylvania has declined from 98.2% in 2002 – one of the highest in the nation – to 96.7% as of November 2006.
  Verizon PA is able to obtain a certain level of profit through the provision of service bundles to its regular residential consumers.  Thus, I do not think that Verizon needs to extract a higher level of profit from its Lifeline customers through the restrictive “a la carte” provision and pricing of its vertical services.  Such a profit extraction can inevitably lead to the outright unavailability of vertical services for Lifeline customers, something that would be contrary to the letter and the spirit of Section 3019(f) in Chapter 30, 66 Pa § 3019(f).  In contrast, Verizon PA will not realize any financial losses through the availability of a limited range of service bundles to its Lifeline customers.  Verizon PA receives federal Universal Service Fund (USF) support for its Lifeline customer program.  This support amounted to $13.09 million in 2004 and $14.14 million in 2005.
  As the OCA has pointed out, the FCC has ruled that Lifeline customers can subscribe to service bundles without loss of this federal support.

I am not convinced by arguments that are in part based on the more than seven-year old sole dissenting viewpoint of a past member of this Commission, especially when it appears that Verizon PA’s affiliate ILEC in Vermont is required to offer service bundles to Lifeline customers in that state, while Verizon PA refuses to partially lift related restrict​tions on the availability of service bundles to its Lifeline 135 customers in Pennsylvania.

By accepting this difference in regulatory approaches on the availability of bundled services for Lifeline customers in Pennsylvania and Vermont, this Commission delivers the undesirable message that Verizon’s Lifeline customers in Vermont can have lower priced telecommunications services and, thus, better economic opportunities which will not be available for Verizon PA’s Lifeline customers in Pennsylvania.  The majority’s decision in this matter also creates a regulatory asymmetry within Pannsylvania.  Verizon PA is permitted to restrict the availability of service bundles to its Lifeline customers while Embarq PA does not have any such restrictions for its Lifeline customers.

Similarly, I am not persuaded that Verizon PA will face inordinate administrative costs in implementing the availability of service bundles for Lifeline 135 customers along the lines suggested by the OCA.  Actually, the Company may expend more effort and incur larger administrative costs in explaining to existing and prospective Lifeline customers the reasons why a very limited range of service bundles is not available to them.  Indeed, if other Pennsylvania ILECs – as OCA has already pointed out – have no restrictions on the availability of service bundles for Lifeline customers in Pennsylvania, and the centralized billing systems of Verizon Communications Corporation are already coping with the availability of service bundles for the Lifeline customers of Verizon PA’s ILEC affiliate in Vermont, the administrative cost issue is effectively a nonissue.

I also agree with the OCA that Verizon PA’s interpretation of Section 3019(f)(2) in Chapter 30, 66 Pa. C.S. § 3019(f)(2), does not oblige the Company’s Lifeline customers to purchase vertical services at “a la carte” “tariffed” rates.  Verizon PA appears to ignore the fact that both its vertical services and its service bundles for residential consumers are part and parcel of its Tariff 500, “Informational Tariff for Competitive Services.”  The Company’s Tariff 500 has been in place for its competitive services since Verizon PA (ex-Bell Atlantic-Pennsylvania Inc.) entered a regulatory regime of alternative regulation in 1994 under the former statutory version of Chapter 30.
  Thus, in the broader sense, although the Commission does not exercise price regulation over Verizon PA’s Tariff 500 vertical services and service bundles, these services and bundles are still offered under a “tariff.”  See also 66 Pa. C.S. § 3016(d)(3).  Thus, there cannot be an automatic statutory inference that the competitive “a la carte” pricing should apply for the purchase of vertical services by Lifeline customers versus the single discounted price for a competitive service bundle.

It is my sincere hope that Verizon PA and the OCA will reach a reasonable compromise on the issues relating to the availability of service bundles for the Company’s Lifeline customers.  I continue to believe that the OCA’s proposals on the availability of three service bundles for Lifeline customers constitute a very reasonable starting point for such a compromise.  Verizon PA’s Lifeline customers should not be placed at a level below that of Verizon’s Lifeline customers in Vermont, and below the level of the Lifeline customers of at least one or two other ILECs that this Commission regulates in Pennsylvania.

For these reasons, I respectfully concur in part and dissent in part from the decision reached by the majority in this proceeding.

Dated:
June 29, 2007



















          James H. Cawley










Vice Chairman
	�	By Order entered June 12, 1997, this Commission, at the same 1990 Consent Order docket, eliminated the outright ban on packaged sales upon request by Verizon (Exhibit F to Consent Order).


	�	It is noted that Verizon’s original Petition inadvertently stated that Paragraph No. 3 should be deleted.  However, Verizon subsequently confirmed that it was its intention that Paragraph No. 2, rather than Paragraph No. 3, should be deleted.


	�	Lifeline 135 customers are eligible for the sum of the Tier 1 and Tier 2 discounts established under federal Lifeline regulations.  47 C.F.R. § 54.403(a)(1), (2).  This amounts to a credit against the current subscriber line charge of $5.92, $1.00 toward the dial tone line, and $0.75 against local usage.


�	If the substantive requirements for Lifeline change, Verizon states that its representatives will inform customers of those changes.  (Comments at 6).


� Verizon PA, Motion for Judgment on the Pleadings on its Petition and Motion to Sever and Dismiss the Issues Raised in OCA’s Answer Seeking Affirmative Relief, Docket No. C-00881727, filed on September 15, 2007.


� OCA, Answer of the Office of Consumer Advocate in Opposition to Verizon Pennsylvania Inc.’s Motion for Judgment on the Pleadings or Alternative Relief, Docket No. C-00881727, filed October 10, 2006, at 3, citing Verizon PA Petition at 6 (OCA Answer).


� Id., at 5-6, citing The United Telephone Company of Pennsylvania, Informational Tariff for Competitive Services, Suppl. No. 14, Sec. 2, Fourth Revised Page 4-8.1.


� Id., at 7, citing In re Federal-State Joint Board on Universal Service, FCC, Report and Order, 1997, ¶ 384; and In re Lifeline and Link-Up, (FCC Apr. 29, 2004), WC Docket No. 03-109, FCC 04-87, ¶ 53.


� OCA Answer, at 7-8.


� Id., at 11-13 and n. 52, citing in part Re Verizon New England, Inc. d/b/a Verizon Vermont, 244 PUR4th 173, 240 (VT Public Service Bd. 2005) (Verizon Vermont I); and Re Verizon New England, Inc. d/b/a Verizon Vermont, 248 PUR4th 212, (VT Public Service Bd. April 26, 2006) (Verizon Vermont II).


� U.S. Department of Labor, Bureau of Labor Statistics, Consumer Price Index: December 2006, (Washington, D.C., January 18, 2007).  Internet accessible through <� HYPERLINK "http://www.bls.gov/CPI" ��http://www.bls.gov/CPI�>. 


� Alexander Belifante, Telephone Subscribership in the United States, FCC, Industry Analysis and Technology Division, Wireline Competition Bureau, (Washington D.C., May 2007), Table 3, at 18, 20.  The stated statistics account for the availability of wireless and “other” telephone services.  


� Federal-State Joint Board on Universal Service, Universal Service Monitoring Report, FCC, CC Docket No. 98�202, (Washington, D.C., 2006), Table 2-5, at 2-34.


� OCA Answer at 7.  See also In re Federal-State Joint Board on Universal Service, CC Docket No. 96-45, (FCC, May 8, 1997), Report and Order, FCC 97-157, slip op., ¶ 384, at 204-205; In re Lifeline and Link-Up, WC Docket No. 03-109, (FCC, April 29, 2004), Report and Order and Further Notice of Proposed Rulemaking, FCC 04-87, slip op., ¶ 53, at 29.


� See generally The United Telephone Company of Pennsylvania, Tariff Telephone – Pa. P.U.C. No. 26, Suppl. No. 247, Sec. 13, 6th Rev. Sheet 1 to Orig. Sheet 5; and Tariff Telephone – Pa. P.U.C. No. 500 (Informational Tariff for Competitive Services), Suppl. No. 22, Sec. 2, 5th Rev. Page 4.  See also Tentative Order, 37 Pa.B. 287 at 289.


� Verizon PA makes Tariff 500 filings for its competitive services under its Amended Chapter 30 Plan.  See Verizon Pennsylvania Inc.’s Alternative Regulation Plan (modified in compliance with the Commission’s Opinion and Order entered June 28, 1994 and in compliance with the Commission’s Order entered May 20, 2005), Docket Nos. P�00930715 & P-00930715F1000, filed June 20, 2005, at 15.
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