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HISTORY OF THE PROCEEDING

On February 15, 2007, Philadelphia Gas Works (PGW) filed a timely notification with the Pennsylvania Public Utility Commission (the Commission) of its intention to appeal from a determination of the Bureau of Consumer Services (BCS).  The BCS determination found that the Appellee, Vincent Rodgers, was not liable for service at the service address between March 30,2000 and April 14, 2005.  In the appeal, PGW alleged that according to a credit report of a credit reporting agency Mr. Rodgers was associated with the service address and that he was liable for electric service for the disputed period.     
On June 21, 2007, a telephonic hearing was held on the appeal.  Mr. Rodgers was not present because his telephone number was disconnected.  PGW was represented by Laureto A. Farinas, Esquire, who presented the testimony of one witness and introduced 6 exhibits which were admitted into the record.   
The record was closed on June 21, 2007.

FINDINGS OF FACT

1.
Alfreda E. Rodgers owned the property at 1704 Saint Paul Street. The gas service was under the owner’s name from September 24, 1990 to May 7, 1997.
2.
The gas service at the Saint Paul address was then in the name of Vincent Rodgers from May 7, 1997 to March 29, 2000.  
3.
Vincent Rodgers was a PECO customer from June 2002 to June 2004.

4.
The gas service at the Saint Paul address was finally in the name of Kolon Rodgers from March 30, 2000 to April 14, 2005.
  Kolon Rodgers is Vincent Rodgers’ brother.
5.
On April 14, 2005, the gas service at the Saint Paul address was terminated for non-payment.   
DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Appellant, as the party seeking relief, has the burden of proof.  In this case, the Appellant has the burden of proving by a preponderance of the evidence that the Appellee is responsible for the gas service to the service address during the disputed period.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).


Further, the non-participation of a party does not change a participating party’s burden of proof.  Nor can it be used to penalize a non-participating party because there is no basis, regulatory or statutory, for such a penalty.  Pennsylvania Public Utility Commission v. S & J Cab Company, Docket No. A-00107438M9601 (Pa. PUC September 1996).  Therefore, the non-participation does not necessarily lead to a default judgment against a non-participating party, a judgment that grants a relief which a participating party has demanded and served on the defaulter, if the participating party’s burden of proof is not met.


PGW testified that the gas service was in the name of Vincent Rodgers from May 7, 1997 to March 29, 2000 and that the service was then in the name of his brother, Kolon Rodgers, from March 30, 2000 to April 14, 2005.  


Originally, PGW required Mr. Rodgers to pay for the gas for his brother from March 30, 2000 to April 14, 2005.  Later, it amended its pleading to change March 30, 2000 to June 13, 2003 because it found a month, June 2003, a month in which Mr. Rodgers reported a credit activity, on a credit report of a credit reporting agency (PGW-3).  This credit reporting activity indicated that Mr. Rodgers, in PGW’s language, was still “associated” with the service address.  


First, a single credit activity at an address does not establish that a person doing the credit act lives or resides at the address.  To live in a place or reside there means to occupy that place permanently or continuously for some time.  See Miriam-Webster’s Collegiate Dictionary 681, 996 (10th ed. 1993).  Here, Mr. Rodgers was still associated with the service address because his brother was living there.  Second, the BCS found that PECO Energy listed Mr. Rodgers at 2642 N. Bouvier Street as its customer from June 2002 to June 2004 (PGW-6).  It is more likely than not that Mr. Rodgers lived at this address for this period because no one would pay utility bills for that long without living at that place.  Therefore, requiring Mr. Rodgers to pay for the gas from June 13, 2003 to April 14, 2005 is improper.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this complaint.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the appeal of Philadelphia Gas Works from the determination of the Bureau of Consumer Services in Vincent Rodgers v. Philadelphia Gas Works at Docket No. F-02193929 is dismissed for Philadelphia Gas Works’ failure to sustain its burden of proof.


2.
That the determination of the Bureau of Consumer Services in Vincent Rodgers v. Philadelphia Gas Works at Case No. 2193929 is reinstated.
	Date:
	      June 28, 2007       
	
	

	
	
	
	Ky Van Nguyen
Administrative Law Judge


� 	Originally, Mr. Rodgers was requested to pay for the gas used from March 30, 2000 to April 14, 2005.  Later, PGW found Mr. Rodgers reported a credit activity in June 2003 on a credit report.  It then amended its pleading to revise March 30, 2000 into June 13, 2003.





� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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