BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of American Medical Response Mid-
:
Atlantic, Inc., a corporation of the Commonwealth
:

of Pennsylvania, for the right to begin to transport,
:

as a common carrier, by motor vehicle, persons in
:
paratransit service, between points in the counties
:

A‑00123344
of Washington, Beaver, Butler, Fayette, Lawrence,
:

and Mercer and from points in the said counties and
:

the county of Allegheny, to points in Pennsylvania,
:

and return.





:

INITIAL DECISION
Before

John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On November 16, 2006, American Medical Response Mid-Atlantic, Inc. (“Applicant”) filed an application seeking to obtain a certificate of public convenience from the Commission to commence providing paratransit service as a common carrier by motor vehicle within the territory designated in the caption of this case.  Notice of this application appeared in the Pennsylvania Bulletin on January 6, 2007.  Protests were due to be filed on or before January 29, 2007.  See, 52 Pa. Code §3.381(d).


Timely protests were filed by Barker Brothers, Inc., t/d/b/a Pittsburgh North Aire-Ride (“Barker Brothers”), Lee Lynn Ann, Inc., t/d/b/a ACS Medicoach (“Medicoach”), Life Force of Western Pennsylvania, Inc., d/b/a Life Force Ambulance (“Life Force”), Noga Ambulance Services, Inc. (“Noga”), Non-Profit Emergency Service of Beaver County, Inc., t/d/b/a Medic Rescue (“Medic Rescue”), Pennsylvania Medical Transport, Inc., t/d/b/a Medevac (“Medevac”), and Superior Ambulance Service, Inc. (“Superior Ambulance”) (collectively the “Protestants”).



I received this case assignment on March 8, 2007.  A standard Prehearing Order was issued on March 13, 2007.  A hearing was held in the Pittsburgh offices of the Commission on May 3, 2007.  The hearing generated 135 pages of notes of testimony.  Counsel represented the various parties.  Upon oral motion of Applicant’s counsel (N.T. 11‑12), the protest of Life Force was dismissed for failure to appear and prosecute its interest (N.T. 134).  See, 52 Pa. Code §5.245.  Also at the hearing, the Applicant presented its operating witnesses to testify as to its fitness, as well as a public witness to testify that a public demand or need exists for the proposed service.
  See, 52 Pa. Code §41.14.  Further hearings were then scheduled for June 27-28, 2007.


On May 9, 2007, the Applicant served discovery requests upon Barker Brothers, Medicoach, Medevac and Superior Ambulance, including interrogatories and requests for production of documents pursuant to 52 Pa. Code §§5.321, et seq.  These four Protestants objected to the discovery requests.  On May 23, 2007, the Applicant moved to dismiss the objections and to compel these Protestants to respond to its discovery requests and it served a copy of the motion upon them.  Only Barker Brothers answered the motion.  On June 1, 2007, an Interim Order issued directing these Protestants to answer the discovery requests by June 21, 2007.


On June 4, 2007, Medic Rescue filed a letter with the Secretary withdrawing its protest in this proceeding.  This letter is attached hereto as Appendix A.  On June 26, 2007, Medicoach and Superior Ambulance filed a similar letter withdrawing their protests.  This letter is attached hereto as Appendix B.  Also on June 26, 2007, I canceled the further hearings scheduled for June 27-28, 2007 after receiving a telephone call from Applicant’s counsel stating that a settlement had been reached with the remaining Protestants.


On June 28, 2007, I received a letter from Applicant’s counsel that includes the following restrictive amendment to this application:

To transport, as a common carrier, by motor vehicle, persons in paratransit service, between points in the counties of Washington, Beaver, Fayette and Mercer and from points in the said counties and the county of Allegheny, to points in Pennsylvania, and return.
Contingent upon the Commission’s acceptance of the proposed restrictive amendment, the remaining Protestants, Barker Brothers, Noga and Medevac, agree to withdraw their protests to this application.  Their consents accompany the restrictive amendment and the letter of Applicant’s counsel, all of which are attached hereto as Appendix C.


Since all protests to this application now have been resolved, this matter is ripe for disposition.

DISCUSSION


The only Protestant not voluntarily withdrawing its protest to this application is Life Force of Western Pennsylvania, Inc., d/b/a Life Force Ambulance (“Life Force”).  As discussed supra, Life Force failed to appear or to give any reason for its nonappearance at the hearing on May 3, 2007.  Since it failed to appear to defend its interest at the hearing without further explanation, I granted Applicant’s oral motion to dismiss this protest finding that it obstructed the orderly litigation of this application proceeding.  See, 52 Pa. Code §5.245.


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  However, this due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.  Id.



The scheduling staff for the Office of Administrative Law Judge in Harrisburg sent notice of the hearing in this proceeding by first class mail on March 8, 2007 to all of the parties, including Life Force.  This notice was sent to the address that Life Force recited in its protest.  In addition, I served a Prehearing Order upon all parties, including Life Force.  This Prehearing Order, inter alia, reminded the parties of the scheduled date and time of the hearing.  This Prehearing Order also was sent to Life Force by first class mail to the address stated in its protest.  These pieces of mail were never returned to the senders.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).



Since Life Force apparently received notification, one must presume it voluntarily chose to waive its appearance at the hearing.  Therefore, the due process rights of Life Force have been fully protected.  Further, its nonparticipation in this proceeding is inimical to the orderly disposition of this proceeding and contrary to the public interest, since Life Force is the only Protestant not to voluntarily withdraw its protest or to proceed with litigation.  Accordingly, the protest of Life Force to this application must be dismissed.  See, 52 Pa. Code §5.245.


Finally, one must note that further consideration of this application cannot proceed without receiving further information from the Applicant.  As discussed supra, the Applicant, at the hearing on May 3, 2007, presented its operating witnesses to testify as to its fitness, as well as a public witness to testify that a public demand or need exists for the proposed service.  Additional verified statements of support showing a public demand or need for the proposed service may be appropriate.  See, 52 Pa. Code §41.14.  The most expeditious review of this unprotested application at this stage now appears to be via the Commission’s Bureau of Transportation and Safety (“BTS”).  See, 52 Pa. Code §3.381(c)(1)(iii)(A).  Therefore, the following Order will transfer this application to the BTS for technical review.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this application proceeding.  See, 66 Pa. C.S. §§701, et seq.
2. The due process rights of the Protestant, Life Force of Western Pennsylvania, Inc., d/b/a Life Force Ambulance, have been fully protected in this proceeding.
3. The unexplained nonparticipation of the Protestant, Life Force of Western Pennsylvania, Inc., d/b/a Life Force Ambulance, in this application proceeding is inimical to the public interest warranting dismissal of its protest.  See, 52 Pa. Code §5.245.
4. The most expeditious review of this unprotested application is via the Commission’s Bureau of Transportation and Safety.  See, 52 Pa. Code §3.381(c)(1)(iii)(A).

ORDER


THEREFORE,



IT IS ORDERED:

1. That the protest of Life Force of Western Pennsylvania, Inc., d/b/a Life Force Ambulance, is hereby dismissed.

2. That the application of American Medical Response Mid-Atlantic, Inc. at Docket No. A‑00123344 is hereby transferred to the Compliance Office-Technical Review Unit of the Commission’s Bureau of Transportation and Safety for technical review and such further action as it may deem appropriate.
Date:  June 29, 2007


















John H. Corbett, Jr.








Administrative Law Judge

� 	In his letter of June 28, 2007 proposing a restrictive amendment in settlement of this litigation, Applicant’s counsel represents that he will supplement the record by submitting additional public witness statements in support of the application upon transfer of this case to the Bureau of Transportation and Safety for technical review (Appendix C).
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