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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa issued on May 25, 2007, the Exceptions filed on June 13, 2007, by Americus Centre, Inc. (Americus), the Reply Exceptions filed on June 21, 2007, by the City of Allentown, and the Reply Exceptions filed on June 25, 2007, by PPL Electric Utilities Corporation (PPL). 

History of the Proceeding


On March 7, 2007, Americus filed a Complaint with the Commission.  In its Complaint, Americus alleged that the City of Allentown notified the tenants of property, known as the Americus Hotel, owned by Americus at 541 Hamilton Street in Allentown, that the City of Allentown would cause the electric service to the building to be shut off on March 16, 2007.  The Complaint further alleged that PPL informed Americus that PPL would not consent to shut off power.  The Complaint asserted that Americus believed that the City of Allentown could physically shut off power to the property at 541 Hamilton Street without the consent of PPL.  The Complaint requested that the Commission enjoin PPL and the City of Allentown from shutting off electricity to the property.

An emergency hearing was scheduled for this matter on March 20, 2007, and the matter was assigned to ALJ Salapa.  On March 13, 2007, ALJ Salapa issued a prehearing order which, inter alia, directed that the City of Allentown be joined as an indispensable party for purposes of the March 20 emergency hearing.  On March 20, 2007, the City of Allentown filed preliminary objections to Americus’ Complaint.  The City of Allentown’s preliminary objections to Americus’ Complaint stated that the City is not a public utility, that the Commission lacks jurisdiction over it and that the Commission lacks jurisdiction to issue an injunction against it.  The preliminary objections concluded that Americus’ Complaint failed to state a claim upon which relief could be granted and requested that Americus’ Complaint against the City of Allentown be dismissed with prejudice.

On March 26, 2007, ALJ Salapa issued an interim emergency order and certification of material question.  That order directed that PPL should not terminate service, absent an imminent threat to life, health, safety or substantial property damage or in the event of a local, State or national emergency, to the Americus Hotel pending the entry of the final Commission Order ending the formal Complaint proceeding at Docket Number C-20077427.  The Order also certified to the Commission, as a material question, the granting of the interim emergency order in accordance with 52 Pa. Code § 5.305. 

On March 28, 2007, Americus filed a response to the preliminary objections of the City of Allentown.  Americus’ response to the City of Allentown’s preliminary objections stated that the City of Allentown is a public utility because it seeks to regulate the service of electric power to a public utility customer.  Americus also asserted that the City of Allentown is seeking to regulate service outside its corporate borders by seeking termination of electric service to the Americus Hotel and that the Commission, therefore, has jurisdiction over the City of Allentown with regard to the attempted termination of electric service.

On May 15, 2007, the Commission issued an Order which affirmed the interim emergency order and remanded the matter to the ALJ for such further proceedings as may be necessary.  In the Initial Decision issued May 25, 2007, ALJ Salapa granted the City of Allentown’s preliminary objections and, sua sponte, dismissed the Complaint as to PPL.
As noted above, Exceptions and Reply Exceptions were filed by the Parties in this proceeding.  For the reasons discussed below, we will deny the Exceptions of Americus and adopt the Initial Decision of ALJ Salapa as our action in this matter.
Discussion


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Initial Decision


In his Initial Decision, the ALJ discussed the state of the law relating to preliminary objections and the standards under which such objections will be adjudicated before the Commission.  (I.D. at 4-5).  Key among the ALJ’s observations were his statements that preliminary objections will be granted only where the right to relief is clearly warranted and free from doubt,
 and that all well-pleaded, material facts of the non-moving party (Americus in this instance) as well as every inference from those facts will be accepted as true.  (I.D. at 4).
  The ALJ also noted that the Complaint must be viewed in the light most favorable to Americus and the Complaint should be dismissed only if it appears that Americus would not be entitled to relief under any circumstances as a matter of law.
  Id. at 4-5.


With the foregoing standards in mind, the ALJ determined that the City of Allentown was correct in its position that the Commission lacks jurisdiction over the City in this action.  The ALJ stated:  “The complaint does not allege any facts to support a conclusion that the City of Allentown is acting as a public utility in this proceeding.”  (I.D. at 5).  The ALJ concluded that since the City was not acting as a public utility, the Commission has no authority to order the City “to comply with the provisions of the Public Utility Code, to enjoin it or to impose civil penalties against it if it fails to comply with the provisions of the Public Utility Code.  The Commission should dismiss Americus’ complaint as to the City of Allentown with prejudice.”  Id.


The ALJ also discussed the Complaint with respect to PPL.  The ALJ noted that Americus expressly alleged that PPL informed Americus that PPL would not consent to terminate electric service at the Americus Hotel.  On that basis, the ALJ found that PPL could not be found to have violated the Public Utility Code or the Commission’s Regulations under any of the circumstances alleged.  Accordingly, the ALJ determined that Americus failed to allege any violation on the part of PPL and dismissed the Complaint as to PPL.  The ALJ stated:

Americus’ complaint does not allege any facts to support a conclusion that PPL is responsible or accountable for any problem with its electric service.  The complaint fails to set forth what provision of the Public Utility Code or Commission [R]egulation PPL is alleged to have violated in not consenting to terminate electric service to the Americus Hotel.
Rather than describing a problem for which PPL is responsible . . . , the complaint actually alleges that PPL is complying with the Public Utility Code and Commission [R]egulations by not terminating electric service.

(I.D. at 6).



The ALJ found that Americus had failed to state a cause of action as to PPL and dismissed the Complaint.  (I.D. at 6, 7).
The Exceptions



Americus has filed three separate Exceptions to the Initial Decision.  The first Exception claims error in the ALJ’s Conclusion of Law No. 1, which determined that the Commission lacked jurisdiction over the City of Allentown because the City was not a public utility.  The second Exception claims error in the ALJ’s Conclusion of Law No. 2, which determined that the City of Allentown was not acting as a public utility in this proceeding.  The third Exception claims error in the ALJ’s Conclusion of Law No. 3, which determined that the Commission has no authority to direct the City of Allentown to comply with the Public Utility Code in this proceeding.  Each of these Exceptions is premised on the same or similar arguments.  Accordingly, we will address the three Exceptions simultaneously.



The common thread through all of Amercus’ arguments is that the Commission “has jurisdiction over the City since the City seeks to regulate the service of electric power to a public utility customer, i.e., Americus.”  (Exc. at 1).  According to Americus, it is undisputed that the City intends to shut off electricity to the Americus Hotel and has the physical ability to do so regardless of any action or inaction on the part of PPL.  On that basis, Americus asserts that the City intends to enter the realm of regulating electric service to a valid public utility consumer, which is a violation of the Public Utility Code.  Id. at 2.  See also, Exc. at 2, 3, 4, and 5.


Americus asserts that this proceeding falls within the parameters discussed in Duquesne Light Co. v. Upper St. Clair Twp., 377 Pa. 323, 105 A.2d 287 (1954), where the Pennsylvania Supreme Court held that the Commission has exclusive jurisdiction over the regulation and service of electricity to the public, to the exclusion of local authorities such as the City of Allentown.  Americus states that Duquesne held that the Public Utility Code preempted any attempt by a local township or local authority to regulate utility service.  Americus argues that is what the City of Allentown is doing in this proceeding.  (Exc. at 2).


Americus argues that “if the City enters the property and shuts off electric service, it enters the realm of regulating electric service to a valid public utility consumer (Americus), which under the holding of the Duquesne case is a violation of the Public Utility Code.”  (Exc. at 2).  At that point, Americus asserts that the Commission’s jurisdiction is triggered.  Id.  Americus also argues that because the City of Allentown is not a public utility, nor in the business of regulating utilities, it is attempting to render utility service “outside its borders” as contemplated by Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501.  On that basis, Americus assets that the Commission also has jurisdiction since the City of Allentown is attempting to render service outside of its corporate limits.  (Exc. at 3).


Americus concludes its arguments by stating that the City of Allentown has indicated that it intends to terminate electric service to customers without regard to the notice provisions of the Public Utility Code and the Commission’s Regulations.  According to Americus, given the City’s expressed intent to terminate service in a manner not in accord with the Public Utility Code, the Commission must take appropriate action to enjoin the City from violating the Public Utility Code.  (Exc. at 5).


PPL responds and agrees with the ALJ that Americus has failed to allege anything which would indicate that the City of Allentown is a public utility for purposes of this proceeding.  Pointing to Section 102(a)(5) of the Public Utility Code, 66 Pa. C.S. § 102(a)(5), PPL asserts that Americus has not alleged a single fact which would remotely bring the City within the parameters of the Public Utility Code’s definition of a public utility.  The only aspect of this proceeding which PPL believes falls within the jurisdiction of this Commission is the ALJ’s determination that the City cannot direct PPL to terminate service.  PPL has already asserted that it has no intention of following any such direction.  Accordingly, PPL claims that nothing is left of Americus’ allegations which falls within the Commission’s jurisdiction.  (PPL R.Exc. at 5).  


PPL distinguishes Duquesne and other cases cited by Americus from this proceeding.  PPL argues that each of the authorities relied upon by Americus involved efforts by a local municipality to control the actions of public utilities.  However, that is not the issue in this matter.  PPL asserts that “so long as the City does not attempt to order PPL Electric to terminate service, or to use PPL Electric’s facilities to terminate electric service,” the Commission has no jurisdiction over the City’s actions here.  (PPL R. Exc. at 6).  



The City of Allentown also responded to Americus’ Exceptions and argues that the City is not a public utility subject to the Commission’s jurisdiction.  The City asserts that none of the authorities relied upon by Americus has any application to this proceeding where Americus is seeking “to subject the City, a non-public utility, to the jurisdiction of the Commission in order to resolve a dispute with a private entity.”  (City R.Exc. at 2).  


The City also argues that there is no merit to Americus’ argument that the City is subject to the provisions of Section 1501 of the Public Utility Code because the City is attempting to regulate service beyond its corporate borders.  The City first observes that the subject property lies within the City of Allentown.  Next, the City asserts that while Americus argues that the City’s intention to terminate power to the structure due to violations of several City codes and ordnances amounts to the regulation of utility service, Americus cites to no factual or legal support for that proposition.  The City argues that:

[I]t is wholly illogical to assert that a municipality seeking to terminate electric service to a single private entity due to serious violations which pose a danger to the public would be subject to Commission jurisdiction when a municipality which has undertaken to provide all utility service to the general public within its boundaries is not subject to Commission jurisdiction.  

(City R.Exc. at 3).
Disposition



We agree with the ALJ, the City of Allentown and PPL that Americus has alleged nothing which would bring the City within the purview of this Commission’s jurisdiction.  As noted by the ALJ and our discussion above, PPL has repeatedly stated that it will not act in such a fashion as to violate its tariff, the Public Utility Code or this Commission’s Regulations.  Americus has alleged nothing to the contrary.  Accordingly, the ALJ correctly dismissed the Complaint as to PPL, finding that Americus has failed to allege that PPL has done anything in violation of the Public Code or this Commission’s Regulations.


The ALJ also properly found that this Commission lacks jurisdiction over the City of Allentown in this matter.  Regardless of Americus’ arguments that the City intends to “regulate electric service to Americus” (Exc. at 1) and that the City is seeking to render electric service outside its borders (Exc. at 3), the allegations in the Complaint, taken as true and in a light most favorable to Americus, fail to support any such conclusion.  


Americus’ legal arguments also fail to support its position. As argued by PPL, the allegations made by Americus fail to indicate anything which the City of Allentown has done, or intends to do, which would bring the City within the scope of the Public Utility Code or this Commission’s Regulations.  To the extent that the City may have attempted to direct PPL to take action, PPL has averred that PPL will refuse to act in a manner in violation of its tariff, the Public Utility Code and this Commission’s Regulations.  Given all of the foregoing, the ALJ properly determined that this Commission has no jurisdiction over the City of Allentown in this proceeding.
Conclusion


For the foregoing reasons, we will deny the Exceptions of Americus and adopt the Initial Decision of Administrative Law Judge David A. Salapa; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Americus Centre, Inc. are denied. 


2.
That the Initial Decision of Administrative Law Judge David A. Salapa issued on May 25, 2007, at this docket is adopted consistent with this Opinion and Order.


3.
That the Complaint filed by Americus Centre, Inc. on March 7, 2007, at this docket is dismissed with prejudice.


4.
That this proceeding is marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 25, 2007
ORDER ENTERED:  July 27, 2007
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