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HISTORY OF THE PROCEEDING

On March 12, 2007, Dean G. Hostetter (Complainant) filed a complaint against PPL Electric Utilities Corporation (Respondent).  The box at paragraph 4A of the complaint is checked indicating that there is a reliability, safety or quality problem with the Complainant’s utility service. Paragraph 4B of the complaint does not state any facts alleging a reliability, safety or quality problem but merely states “paper on back”.  The paper referred to is a letter dated March 7, 2007 addressed to Dean and Donna Hostetter from Paul Davis Restoration & Remodeling signed by Jon Vogt.  The letter indicates that during some excavation at the Complainant’s residence, the Respondent’s facilities were struck, that the Respondent sent employees to repair the damage and that the Respondent’s facilities could have been moved during that time at an additional cost.  The Complainant requests that the Commission order the Respondent to “replace fracture electrical line.” 
The Respondent filed an answer to the complaint on April 18, 2007.  The Respondent denies that it failed to provide adequate, efficient and reasonable service.  The Respondent alleges that it has not violated any rule or regulation of the Commission.  According to the Respondent, the letter referred to in the complaint does not establish that the Respondent violated Commission regulations or its tariff.  The answer alleges that the Respondent had responded to a Pennsylvania One Call underground locator ticket for the Complainant’s property by indicating that due to improper marking of the building addition, the Respondent’s employees could not determine the dig area and responded to the Pennsylvania One Call ticket that no excavation should take place.  The Respondent also asserts that it received a call from Paul Davis Contracting on July 5, 2006 stating that it was excavating and damaged the Respondent’s facilities at the Complainant’s residence.  The Respondent states that it installed facilities to provide temporary service for the Complainant.  The Respondent has informed the Complainant that the cost of relocating its facilities at the Complainant’s property is $1,445 but the Complainant refuses to pay for the relocation.  The answer asserts that the Complainant is not entitled to any relief.

By hearing notice dated May 15, 2007, the Commission scheduled a telephonic hearing for this matter on July 11, 2007 at 10:00 a.m., and assigned the case to me.  I issued a prehearing order on May 16, 2007 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I conducted the initial telephonic hearing as scheduled on July 11, 2007 at 10:00 a.m.  The Complainant testified and sponsored two exhibits that I admitted into the record.  Andrew H. Ralston, Jr., Esquire represented the Respondent, which presented three witnesses and sponsored four exhibits that I admitted into the record.  The initial hearing resulted in a transcript of sixty pages.  The record closed on August 29, 2007, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.
FINDINGS OF FACT



1.
The Complainant in this case is Dean G. Hostetter, who resides at 100 Nordick Drive, Lancaster, Pa.  (N.T. 6)



2.
The Complainant has resided at 100 Nordick Drive for approximately twenty-one years.  (N.T. 6)



3.
The residence at 100 Nordick Drive is a three bedroom Cape Cod house.  (N.T. 6)  



4.
The Complainant contracted to have an addition to his residence at 100 Nordick Drive constructed.  (N.T. 6-7) 


5.
The Respondent in this case is PPL Electric Utilities Corporation.  (N.T. 7)



6.
On July 5, 2006, the Complainant’s contractor hit the Respondent’s underground facilities while excavating the foundation for the addition to the residence at 100 Nordick Drive.  (N.T. 7)



7.
The Respondent sent an employee to 100 Nordick Drive who placed a sleeve over its facilities. (N.T. 7-8)



8.
On July 5, 2006, the Complainant’s contractor hit the Respondent’s underground facilities a second time while excavating the foundation for the addition to the residence at 100 Nordick Drive.  (N.T. 9-10)



9.
The Respondent sent an employee to 100 Nordick Drive who placed a sleeve over its facilities at the second hit. (N.T. 11-12)



10.
The contractor finished the addition to the residence at 100 Nordick Drive and the Complainant made final payment to the contractor on November 3, 2006.  (N.T. 12)



11.
On October 28, 2006, the Complainant lost power at the residence at 100 Nordick Drive.  (N.T. 12)



12.
The Complainant contacted the Respondent when he lost power.  (N.T. 13)



13.
The Respondent sent two employees to the residence at 100 Nordick Drive on October 28, 2006 in response to Complainant’s power outage.  (N.T. 13-14)



14.
The Respondent’s employees determined that the Respondent’s facilities were fractured where the second hit on July 5 occurred.  (N.T. 13-14)



15.
 The Respondent’s employees installed temporary service to the residence at 100 Nordick Drive.  (N.T. 14-15)


16.
The Respondent’s employees could not repair the Respondent’s existing facilities at 100 Nordick Drive because the foundation of the addition had been constructed over the facilities.  (N.T. 14, 54-55)



17.
Two weeks after the October 28, 2006 power outage, the Complainant had power loss at the residence at 100 Nordick Drive.  (N.T. 16)



18.
The Respondent sent employees to the residence at 100 Nordick Drive on in response to Complainant’s power loss.  (N.T. 16)



19.
 The Respondent’s employees installed another temporary service to the residence at 100 Nordick Drive.  (N.T. 16)



20.
The Complainant currently has temporary service to the residence at 100 Nordick Drive.  (N.T. 17)



21.
On June 27, 2006 the Respondent received a location request from Pennsylvania One Call requesting that the Respondent locate its facilities at 100 Nordick Drive.  (N.T. 36, 47)


22.
When the Respondent’s employee went to the property at 100 Nordick Drive on June 28, 2006, the employee could not determine where excavation would take place because the dig area for the addition was not marked.  (N.T. 36, 48-49, PPL Ex. 4)



23.
The Respondent’s employee did not mark the property at 100 Nordick Drive because the dig site for the addition was not marked.  (N.T. 36, 41, 48, PPL Ex. 4)



24.
The Respondent responded to Pennsylvania One Call that there was insufficient information for it to mark its facilities and that no excavation should occur at 100 Nordick Drive.  (N.T. 37-38, 41, 48, Exs. 4 and 5)



25.
The Respondent’s underground facilities at 100 Nordick Drive need to be relocated because the foundation for the addition covers those facilities.  (N.T. 39)



26.
The Respondent’s tariff at Rule 4 I requires that relocation of its facilities, when done at the request of others is at the applicant’s cost and payment is required in advance.  (N.T. 39-40)



27.
The Respondent has sent the Complainant a bill in the amount of $1,445 to relocate its underground facilities at 100 Nordick Drive and install permanent underground facilities.  (N.T. 39-40, 53)


28.
The Respondent has informed the Complainant that the cost to relocate the facilities at 100 Nordick Drive would be $824 if the Complainant performs the excavation and supplies the conduit.  (N.T. 52-53)



29.
The Complainant refuses to pay to relocate the Respondent’s facilities.  (N.T. 40, 52)



30.
The Respondent has filed an incident report with the Pennsylvania Department of Labor and Industry regarding the Complainant’s contractor striking the Respondent’s underground facilities.  (N.T. 49-50, Ex. 3)



31.
As of July 11, 2007, the Department of Labor and Industry has not issued a ruling on the incident report.  (N.T. 49-50)


32.
The service saver generator currently installed at 100 Nordick Drive is a temporary measure by the Respondent to provide electric service to the Complainant.  (N.T. 53-54)



33.
If the Complainant’s contractor had properly marked the location prior to June 28, 2006 when the Respondent’s employee went to the property to mark its facilities, the Respondent would have notified the contractor that it would be necessary to relocate the underground facilities.  (N.T. 43, 54-55)
DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In this case, the Complainant contends that the Respondent should be responsible for relocating the underground electric facilities at 100 Nordick Drive.

There is a preliminary matter in this case regarding Complainant’s prayer for relief that I will address before addressing the merits.  In his complaint and during the hearing, the Complainant requests that the Commission order the Respondent to replace the damaged underground electric facilities at its own cost.  (N.T. 17-18)  During the hearing, counsel for the Respondent moved to dismiss the Complaint on the grounds that the Commission lacked jurisdiction to grant the relief requested.  (N.T. 34, 45, 58)  I took the motion under advisement.  (N.T. 34, 45, 58)  To the extent that the Complainant’s prayer for relief can be construed as a request for damages arising from the Respondent’s employees failing to mark its facilities prior to the Complainant’s contractor commencing excavation, the Respondent is correct.  The Commission cannot order an award of this nature.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).  The Complainant will have to pursue any action for damages either in the Court of Common Pleas or before a district justice. 



Turning to the merits of the case, the Complainant asserts that he should not have to pay the Respondent to relocate the underground electric facilities at 100 Nordick Drive.  According to the Complainant, he is not responsible for the damage to the existing underground facilities and not responsible for the costs of relocating the underground electric facilities.  The Complainant contends that the Respondent did not properly mark the location of its facilities and that failure to properly mark the facilities led to the Complainant’s contractor hitting the underground facilities while excavating for the addition to the Complainant’s residence.  The Complainant also contends that the Respondent improperly repaired the damaged facilities.  Since the Respondent is responsible for the damage to the underground facilities, the Complainant argues that the Respondent should be responsible for replacing the damaged facilities at its own cost.  The Complainant’s contentions are without merit.



I will provide a brief chronology of the events that led to the Complainant’s complaint.  The Complainant resides at 100 Nordick Drive and decided to construct an addition onto his residence.  After the Complainant decided to construct an addition onto the residence at 100 Nordick Drive, the Complainant’s contractor contacted Pennsylvania One Call on June 27, 2006 requesting that the Respondent and other facility owners locate and mark their facilities at 100 Nordick Drive so that the contractor could determine whether its proposed excavation would impact any underground facilities.  The Respondent sent an employee to 100 Nordick Drive on June 28, 2006 to locate and mark the Respondent’s facilities.  The employee was unable to do this because the Complainant’s contractor failed to mark the dig area for the addition.  The Respondent’s employee did not mark its facilities at 100 Nordick Drive because the employee could not determine where the excavation would take place.  The Respondent responded to the Pennsylvania One Call request that there was insufficient information for it to mark its facilities and that the contractor should not excavate at 100 Nordick Drive.



In spite of the Respondent’s response to the contractor’s Pennsylvania One Call locate and mark request, the contractor began excavating for the foundation of the addition on July 5, 2006 with predicable results.  The Complainant’s contractor hit the Respondent’s underground electric facilities two times at two different locations on July 5, 2006.  Each time, the Complainant’s contractor notified the Respondent and both times, on July 5, 2006, the Respondent dispatched employees to 100 Nordick Drive.  The Respondent’s employees were not aware that the Respondent had issued a “do not dig” response to the contractor’s Pennsylvania One Call locate and mark request.  On both occasions, the Respondent’s employees placed sleeves over the underground electric facilities.  The Complainant’s contractor finished constructing the addition on top of a portion of the Respondent’s underground facilities.  The Complainant made the final payment to the contractor for the addition on November 3, 2006.



On October 28, 2006, after the Complainant’s contractor finished constructing the addition, the Complainant lost power at the residence at 100 Nordick Drive.  The Complainant contacted an electrician to determine the cause of the power outage.  When the electrician determined that no power was coming into the residence at 100 Nordick Drive, the Complainant contacted the Respondent.  The Respondent dispatched employees to 100 Nordick Drive.  The employees determined that the Respondent’s underground facilities were fractured at the location of the second line hit that had occurred on July 5, 2006.  The employees advised the Complainant that they could not repair the existing underground facilities because the concrete footer for the addition was on top of the facilities.  The employees installed a generator to provide temporary electric service to the residence at 100 Nordick Drive.  The employees informed the Complainant that it would be four weeks before the Respondent would be able to install new underground facilities. 


Approximately two weeks after the October 28, 2006 power outage, the Complainant experienced electric problems again and contacted the Respondent.  The Respondent again dispatched employees to 100 Nordick Drive.  The employees installed a larger generator in order to accommodate the Complainant’s electric usage.  The Complainant has not had any problems with his electric service since this second incident and continues to receive power through the temporary electric service.  


On November 6, 2006, the Respondent dispatched an employee to 100 Nordick Drive to determine how the new underground electric facilities should be installed.  The employee determined that the underground facilities would have to be relocated since the concrete footer of the addition was on top of a portion of the facilities.  The employee informed the Complainant that the Respondent would charge him $1,445 to relocate the underground facilities so that they were no longer located under the concrete footer.  The Complainant objected to paying for the relocation.  On November 29, 2006, the Respondent’s employee contacted the Complainant by telephone and informed him that if he performed the excavation work and provided the conduit for the relocation of the underground facilities, the Respondent would charge him $824 to relocate the facilities.  The Complainant objected to paying this amount as well.



On January 10, 2007, the Complainant contacted the Commission’s Bureau of Consumer Service (BCS) disputing his responsibility to pay for relocating the respondent’s underground electric facilities.  (Complainant’s Ex. B)  On January 17, 2007, the Respondent filed an incident report with the Pennsylvania Department of Labor and Industry regarding the Complainant’s contractor hitting the Respondent’s underground facilities at 100 Nordick Drive.  (PPL Ex. 3)  As of the date of the July 11, 2007 hearing, the Department of Labor and Industry has not issued a ruling on the incident report.  On February 12, 2007, BCS issued a letter informing the Complainant that he was responsible for the relocation costs.  (Complainant’s Ex B, PPL Ex. 5)  As of the date of the hearing, the Complainant continues to receive electric service through the service saver generator even though the Respondent has informed the Complainant that this arrangement is only temporary until it can relocate the underground facilities.  The Complainant acknowledges that his existing electric service arrangement is temporary and cannot continue indefinitely. 


This recitation of the events that led to the complaint undermines the Complainant’s contention that the Respondent’s failure to properly mark its facilities led to the Complainant’s contractor hitting the underground facilities.  The Complainant’s contractor ignored the do not dig response that the Respondent sent to Pennsylvania One Call.  However, it is not necessary for the Commission to determine who is responsible for the damage to the Respondent’s underground facilities.  The Commission need only determine whether the Respondent has violated the Public Utility Code or Commission regulations by insisting that the Complainant pay for the relocation of the underground facilities.  The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because its tariff requires that the Complainant pay for the relocation of the underground electric facilities.  I agree.



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).


The Respondent cites its tariff Rule 4 I (2) (PPL Ex. 6) in support of its contention that the Complainant is responsible for the cost of relocating the underground electric facilities at 100 Nordick Drive.  Rule 4 I (2) states in part:



 
The relocation of Company facilities when done at the request of others is  


at the applicant’s expense and payment of the Company’s estimated cost 



of the relocation is required in advance of construction…


The Complainant’s contractor requested that Respondent locate and mark its facilities so that the contractor could begin constructing the addition to the residence at 100 Nordick Drive.  Had the contractor marked the location of the addition and dig area properly, the Respondent’s employee would have located and marked its facilities and the need to relocate the facilities would have become apparent at that time.  In that event, the Respondent would have notified the Complainant’s contractor that it was necessary to relocate the facilities prior to excavating for the addition.  The facilities would then have been relocated before the contractor began excavating.


Since the Complainant’s contractor did not mark the location of the addition and dig area properly, the Respondent’s employee was not able to locate and mark its facilities.  The Respondent therefore issued a do not dig response to Pennsylvania One Call.  The Respondent’s employee sent to repair the hits that occurred when the Complainant’s contractor ignored the do not dig response was not aware that the Respondent had issued the do not dig response and repaired the hits by placing sleeves over the facilities.  The subsequent failure of the repairs did not cause the need to relocate the facilities.  The need to relocate the facilities existed from the time that the Complainant’s contractor decided to locate the addition at 100 Nordick Drive and excavate the foundation for that addition where the Respondent’s facilities were already located. 


I agree with the Respondent’s contentions.  By requesting that the Respondent locate and mark its facilities through Pennsylvania One Call, the Complainant’s contractor knew that the construction could interfere with the underground facilities of the Respondent or other facility owners and that those facilities might have to be relocated.  By requesting that the Respondent locate and mark its facilities at 100 Nordick Drive, the Complainant’s contractor was requesting that the Respondent relocate its facilities if necessary in order to accommodate the construction.  Since the Complainant’s contractor requested the possible relocation of the Respondent’s facilities, the Respondent’s tariff rule 4 I (2) applies.

If the Complainant’s contractor had marked the dig area and the Respondent’s employees had marked the Respondent’s facilities, it would have been evident that the Respondent’s facilities would have to be relocated before excavation for the addition could begin. The Complainant would have been responsible for relocating the underground facilities pursuant to the Respondent’s tariff provisions.  
Based on the evidence produced, I conclude that the Complainant has failed to prove by a preponderance of the evidence that the Respondent has violated the Public Utility Code or Commission regulations by requiring that the Complainant pay for the relocation of the underground facilities.  Since the Complainant has failed to establish the allegations set forth in his complaint, I will deny the complaint and enter the following order.

 CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701



2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).



4.
The Commission is not empowered to award damages.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Dean G. Hostetter against PPL Electric Utilities Corporation at Docket No. C-20077445 is hereby denied.



2.
That the record at Docket No. C-20077445 is marked closed.

Date:
August 31, 2007



_______________________



David A. Salapa



Administrative Law Judge
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