BEFORE THE
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:
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:

PPL Electric Utilities Corporation


:

INITIAL DECISION 
Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDING

On May 18, 2007, James W. & Deloris B. Shambaugh (Complainants) filed a Formal Complaint against PPL Electric Utilities Corporation (Respondent) alleging (1) that a contract between Complainants and Respondents prohibits additional attachments to poles
 located on a right-of-way on Complainants’ property,  and (2) that Respondent permitted Kuhn Communications, Inc.
 (Kuhn) to attach to the poles.  Complainants assert that by allowing Kuhn to attach to the pole, Respondent has violated the right-of-way agreement.  As relief, Complainants request (1) that the Commission require Respondent to negotiate a new right-of way agreement with Complainants; (2) require Respondent to remit to Complainants the rental fee paid to it by Kuhn; and (3) require Respondent to remove its poles from Complainants’ property.  Attached to the Complaint and labeled as “Exhibit A” is a copy of a document purporting to be the right-of-way agreement between Complainants and Respondent.

On June 19, 2007
, Respondent filed an Answer with New Matter and Preliminary Objections seeking dismissal of the Complaint on the basis that (1) it is barred by the statute of limitations or alternatively, the doctrine of laches; (2) that the Commission lacks jurisdiction to award monetary damages and (3) that the Commission does not have jurisdiction to adjudicate contract disputes between private parties.  
Concurrently with its Answer and New Matter and Preliminary Objections, Respondent filed Motion to Join an Indispensable Party requesting that Kuhn Cable, Inc. be joined as a party to this proceeding.  

On June 25, 2007, Complainants filed a document titled “Answer and New Matter of James W. and Deloris B. Shambaugh”.  The Commission’s rules of procedure do not permit such a filing and therefore, this document could be stricken from the record.  However, I am mindful that Complainants are appearing in this matter pro se and despite its heading, portions of this document contain responses to the New Matter raised in Respondent’s Answer and the Preliminary Objections.  Therefore, it will be considered as such noting that any statements which are not responsive to the matters raised in Respondent’s New Matter or its Preliminary Objections will not be considered in this ruling.

This matter was assigned to me by Motion Judge Assignment Notice dated June 28, 2007.  The Preliminary Objections are ripe for ruling.

FINDINGS OF FACT

1.
Complainants are James W. & Deloris B. Shambaugh, 5929 Waggoners Gap Road, Landisburg, Pennsylvania.

2.
Respondent is PPL Electric Utilities Corporation  

3.
On May 18, 2007, Complainants filed a Formal Complaint against Respondent alleging that Respondent breached the right-of-way agreement between the parties by permitting a cable company to attach lines to its poles located on Complainants’ property.  
4.
As relief, Complainants request that the Commission require Respondent to renegotiate the right-of-way agreement with Complainants and that Respondent be required to forward to Complainants the rental fee remitted to Respondent by Kuhn.  Alternatively, Complainants ask that the Commission require Respondent to remove its poles from their property.  
5.
The Complaint does not contain any allegations related to the safety or reasonableness of the service provided by Respondent and focuses solely on the right-of way agreement between the parties.  
6.
On June 19, 2007, Respondent filed an Answer with New Matter and Preliminary Objections seeking to dismiss the Complaint on the basis that the Complaint is barred by the statute of limitations and/or the doctrine of laches; that the Commission lacks jurisdiction to award damages and also lacks jurisdiction to interpret private contracts between parties.
7.
On June 26, 2007, Complainants filed a response to the New Matter portion of Respondent’s Answer and the Preliminary Objections.

8.
The right-of-way agreement between Complainants and Respondent was entered into on May 8, 1992.  Complaint “Exhibit A”

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  
Respondent moves for dismissal of the Complaint for the following reasons: (1) the Complaint is barred by the statute of limitations; (2) the Complaint is legally insufficient and (3) the Commission lacks the authority to award monetary damages.  Respondent’s Preliminary Objections will be granted and the Complaint dismissed because it fails to state a claim upon which the Commission may grant relief.      

Respondent moves for dismissal of the Complaint on the basis that the Complaint is legally insufficient in that it fails to state a claim upon which the Commission may grant relief.  
In order to be a legally sufficient formal complaint, the pleading submitted must set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  See also 66 Pa.C.S. § 701.  The Commission has been granted broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.  66 Pa. C.S. §§501, 1501.  

The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. Ct. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602.  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).  The mere fact that a party to an action qualifies as a regulated public utility does not confer subject matter jurisdiction on the Commission.  See DeFrancesco v. Western Pennsylvania Water Co., 453 A.2d 595 (Pa. 1982).  

The Commission does not have jurisdiction to adjudicate complaints where the allegations arise from duties owed under a private contract between utilities and other parties.  The appropriate venue for disputes of this nature is common pleas court.  Designer Homes, Inc. v. Pennsylvania Power & Light Company, 1993 Pa. PUC LEXIS 30 (May 18, 1993).  See e.g., Feingold v. Bell of Pennsylvania, 383 A.2d791, 794-795 (Pa. 1978); Hoch v. Philadelphia Electric Company, 492 A. 2d 27, 31-32 (Pa. Super. 1985); Behrend v. Bell Telephone Company, 363 A.2d1152, 1158 (Pa. Super. 1976).  
Furthermore, established precedent makes it clear that the Commission does not have jurisdiction to determine the validity or scope of an easement or right-of-way.  Messina v. BellAtlantic-Pennsylvania, Inc., 1998 Pa. PUC Lexis 190 at *11.  See also Fairview Water v. Pa. PUC, 502 A.2d 162 (1985).  Here, neither party disputes the existence of a right-of-way agreement which allows Respondent to maintain ten poles on Complainant’s property.  Disposition of the Complaint allegations will rely solely on an interpretation of this contract.  The Commission is not vested with the jurisdiction to make such an interpretation and the Complainants fail to allege any safety or service issue which would bring this Complaint under the jurisdiction of the Commission.  See 66 Pa. C.S. §§ 701, 1501.  Accordingly, the Complaint is legally insufficient in that it fails to state a claim upon which the Commission can grant relief.  Respondent’s Preliminary Objection must be granted and the Complaint dismissed.  

Since the Commission lacks jurisdiction over the matters alleged in the Complaint, the Respondent’s preliminary objection regarding the statute of limitations need not be addressed.  

Finally, Respondent moves for dismissal of the Complaint on the basis that the Commission does not have the authority to award monetary damages.  Complainants request that they be “reimbursed” the rental fees paid to Respondent by Kuhn.  This request for relief is in the nature of monetary damages.  It is well settled that the Commission lacks the authority to award damages.  Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).  Therefore, Complainants’ claim for monetary damages may be brought before the civil courts.  Accordingly, Respondent’s Preliminary Objection is granted.  

The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 575 Pa. 698, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  The Complaint raises subject matters outside the Commissions’ jurisdiction and is insufficient as to substance.  Respondent is entitled to judgment as a matter of law and hearing in this case is not necessary in the public interest.  

Respondent’s Motion to Join an Indispensable Party is rendered moot by the granting of its Preliminary Objections and no ruling is required.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to the Complaint.

2.
The Commission must act within its jurisdiction.



3.
The Commission does not have jurisdiction to adjudicate private contract disputes between utilities and other parties.  

4.
A formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done in violation or claimed violation of a statute, regulation or order of the Commission.



5.
The Complaint is insufficient as to substance.



6.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.



7.
A hearing is necessary to resolve genuine questions of material fact, and a hearing need not be held if the question presented is one of law only.



8.
A hearing is not necessary in the public interest in this case.

ORDER



THEREFORE,



IT IS ORDERED: 

1.
That PPL Electric Utilities Corporation’s Preliminary Objections moving to dismiss the Complaint filed by James W. & Deloris B. Shambaugh at PUC Docket No. C‑20077798 are granted.
2. 
That the Formal Complaint filed by James W. & Deloris B. Shambaugh against PPL Electric Utilities Corporation at PUC Docket No. C-20077798 is dismissed.

Dated: July 19, 2007




_____________________________








Veronica A. Smith 







Chief Administrative Law Judge

� The Complaint states that 10 of Respondent’s poles are located on Complainants’ property.  


� The Complaint states that Kuhn Communications, Inc. is a cable company.  


� This document is also attached to Complainant’s response to New Matter and the Preliminary Objections.  


� Respondent was served with a copy of the Complaint on May 30, 2007.  
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