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HISTORY OF THE PROCEEDING

On April 13, 2007, Ellen Fine (Complainant) filed a Formal Complaint with the Commission against PECO Energy Company (Respondent or PECO) containing numerous allegations
 regarding PECO’s CAP program, its failure to provide receipts for payments made by mail, requesting that PECO develop a senior discount program, that Complainant was contacted by LIURP but no home energy assessment was ever conducted and that Complainant wants to pay no more than $15 per month for her utility service from Respondent.  On May 17, 2007
, Respondent filed an Answer denying the material allegations of the Complaint.  
On May 21, 2007, a Telephone Hearing Notice was issued and advised the parties that an initial telephonic hearing was scheduled for Friday, July 13, 2007 at 10:00 a.m.  This case was assigned to me pursuant to 56 Pa. Code § 56.174.  

On June 12, 2007, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  The Prehearing Order also reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted, and advised Complainant that this case would be dismissed if they did not participate in the hearing and present evidence on the issues raised in the Complaint.  

In accordance with the provisions of the Prehearing Order, by facsimile received on July 7, 2007, Complainant submitted a one page document that was marked at hearing as “Exhibit C-1”.  By cover letter dated July 9, 2007, Respondent submitted three copies of two exhibits for possible use at the Initial Telephone Hearing.  

The Initial Telephone Hearing convened as scheduled.  Complainant appeared pro se and testified in support of the Complaint.  Complainant’s Exhibit C-1 was admitted into the record.  Michael S. Swerling, Esquire appeared on behalf of Respondent, called one witness, Anita Armstead and submitted two exhibits, which were admitted into the record.  The record closed at the conclusion of the hearing
.

FINDINGS OF FACT

1.
Complainant is Ellen Fine, 312 Burmont Road, First Floor, Drexel Hill, Pennsylvania 19026.  She lives alone.
2.
Respondent is PECO Energy Company.
3.
Complainant receives electric and natural gas service from Respondent.  

4.
On April 13, 2007, Complainant filed a Formal Complaint with the Commission which inter alia, requested that Complainant be permitted to pay to Respondent $15 monthly and also requested that an energy audit be conducted at her residence.
5.
Complainant currently participates in Respondent’s Customer Assistance (CAP) Program.  She receives a 50% discount on the first 500 kilowatt hours of electricity used per month and a 40% discount on her monthly natural gas usage.
6.
Complainant complained that it took six months for her to be admitted into Respondent’s CAP program and that Respondent denied receiving a letter
 from Complainant explaining her circumstances and requesting admission into the CAP program.
7.
Complainant denies that CAP representatives ever asked her to provide pay stubs or tax returns to verify her income.  

8.
Complainant receives $656 monthly from Social Security
. 

9.
Complainant works part-time.  

10.
Complainant stated that she receives minimum wage but was unable to testify regarding the approximate hours worked weekly since it changes every week.  Complainant testified that sometimes she works 10 hours per week.  

11.
Complainant was unable to provide an approximation of the monthly income derived from her part-time job.  

12.
In July 2006, Complainant presented a notarized letter to Respondent which stated that she had no income.  At this time, she was enrolled in the CAP program.  

13.
Complainant testified that she does not consider the money she receives from Social Security as income since it is exhausted after she pays her rent and telephone bill and purchases a monthly SEPTA Transpass.   

14.
Complainant does not believe that her bills reflect the CAP discount.  

15.
Complainant insists that she can pay no more than $15 monthly to Respondent and believes that this is a reasonable amount for her to pay given her financial circumstances.  

16.
Complainant has never applied for LIHEAP grants or any other type of energy assistance.  She testified that she was not aware such programs existed.  

17.
Complainant receives medical assistance through the Department of Public Welfare.  She does not receive any other public assistance.  

18.
Complainant received a letter from the Low Income Usage Reduction Program (LIURP) indicating that she was eligible to receive a home energy audit.

19.
Complainant testified that when she contacted LIURP they refused to conduct the energy audit.

20.
Complainant testified that there is not any time Monday through Saturday when she could be available to have the energy audit conducted.  Complainant insists that the audit be conducted on a Sunday.

21.
Respondent hires a contractor to conduct home energy audits.  The contractor does not work on Sundays.

22.
Complainant resides in an apartment which she leases.  

23.
Complainant’s landlord’s permission is required to conduct a home energy audit.

24.
Complainant refused to provide her landlord’s name and phone number to Respondent.  

25.
The hearing was the first time Complainant provided verification of income to Respondent.  See Exhibit C-1.
26.
Complainant does not believe she should have to provide information regarding the source and amount of her income, citing privacy laws.  

27.
The last payment Complainant made to Respondent was in September 2004 in the amount of $40.95.

28.
As of the hearing date, Complainant’s account balance with Respondent was $5,392.41.

29.
As of the hearing date, Complainant’s monthly budget bill amount was $118.

30.
On January 16, 2007, the Commission’s Bureau of Consumer Services (BCS) closed an informal complaint filed by Complainant, without a decision finding that the CAP rate received by Complainant was appropriate.  Complainant did not appeal this decision.  

DISCUSSION

In her Formal Complaint, Complainant essentially alleged an inability to pay her monthly bills and requested that the Commission require Respondent to accept her offer of $15 monthly payments.  Complainant also alleged that Respondent has refused to conduct a home energy audit and requests that the Commission direct Respondent to do so.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commw. 1984).  

While there are several issues that need to be addressed in this decision, I will begin with Complainant’s request that the Commission require Respondent to accept her offer of monthly payments in the amount of $15.  For the reasons set forth below, the Commission is unable to grant this request.  

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., became effective December 14, 2004, and applies to this proceeding.  This new law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utility Code reads as follows:

(C)
Customer Assistance Programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).

The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  

Section 1403 of the Public Utility Code defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

Complainant participates in PECO’s CAP rate program and receives a 50% discount on the first 500 kilowatt hours of electric service used each month and a 40% discount on her monthly gas usage.  The discount received by a customer enrolled in PECO’s CAP program is based upon the household income and size in relation to the federal poverty guidelines.  PECO’s CAP program, meets the requirements of 66 Pa. C.S. §1403 and therefore, the Commission lacks the authority to establish a payment arrangement for Complainant.  

I must also note that even if the Commission could establish a payment arrangement on Complainant’s account, given the account balance and the length of time that has passed since a payment has been made, Complainant’s offer to pay $15 per month is not reasonable.  Complainant’s monthly budget bill is $118 so payments of $15 monthly would not even satisfy her monthly payment obligation let alone the outstanding balance.  

Complainant is afflicted with a serious medical condition and requires regular visits to her doctor.  While I am sympathetic to Complainant’s medical condition and her distressed financial situation, a public utility is entitled to full payment for service provided to customers and all customers have an obligation to pay for the utility service provided to them.  If customers fail to pay their own bills for service then the amount of the unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637(1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100(1982), Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No. Z-8712758.
Complainant must come to understand that she cannot continue to use the service provided by Respondent without paying for it.  Additionally, I am troubled by Complainant’s reluctance and refusal to provide certain income information at the hearing.  It diminishes her credibility.  Complainant testified that she works part-time but was unable to state when she started her job or how much she earns.  She testified that due to a medical issue, she was out of work the entire month of May so she certainly began working prior to that time.  Given the length of time she has been employed, I find it hard to believe that Complainant is unable to provide even a rough estimate of the income derived from her employment.  

Also troubling is the fact that Complainant reported to Respondent that she had no income at the time she was enrolled in the CAP program.  She testified that since her Social Security check was used to pay for rent, telephone and monthly SEPTA Transpass she did not consider that money as income.  In order to properly determine a customer’s eligibility for assistance, Respondent must have accurate information regarding that customer’s income.  This requirement prevents fraud within the system and ensures that each customer receives all the assistance for which she is eligible.  Complainant’s reluctance and refusal to provide this information to Respondent will be addressed later in this decision.  
Complainant testified that she did not believe she was receiving the CAP discount on her bills but presented no evidence to support this claim.  The account statement issued by Respondent, as PECO Exhibit 1 clearly states that Complainant is receiving the CAP2 rate on both her electric and natural gas service.  I have no basis upon which to conclude that Complainant is not receiving the CAP discount on her monthly bills.  

In addition to the payment arrangement request, several of the Complaint allegations questioned the reasonableness of the service provided by Respondent pursuant to section 1501 of the Public Utility Code.  66 Pa. C.S. § 1501.  Utility service is not limited to the [provision of service] and includes “any and all acts” related to that function.  West Penn Power Company v. PA P.U.C., 578 A.2d 75, 76 (Pa. Cmwlth. 1990).
The Public Utility Code requires that a public utility provide and maintain adequate, efficient, safe and reasonable service and that it make such changes, improvements and adjustments to such service as necessary or proper for the accommodation, convenience and safety of its patrons and the public.  If the Commission finds that the utility has rendered unreasonable or inadequate service, the Commission shall determine and prescribe, by regulation or order, the reasonable, adequate and sufficient service to be furnished by the utility.  66 Pa. C.S. §§ 1501, 1505.  
Complainant first questioned why it took so long for her to become enrolled in the CAP program.  She insisted that she faxed a letter explaining her circumstances to Respondent on numerous occasions and sent the letter via certified mail return receipt requested but Respondent denies ever receiving the letter.  Complainant did not present copies of the fax confirmation or the return receipt to support her claims.  Respondent presented testimony that the reason Complainant’s enrollment in CAP was delayed is because she refused to provide verification of her income.  Complainant countered that she was never asked to submit income verification.  Regarding this issue, I find Respondent’s testimony to be more credible than Complainant’s.  From my experience with ability to pay cases, I know that customers seeking enrollment in CAP are required to provide some form of income verification and that without this information enrollment will be denied.  Given Complainant’s admitted reluctance to provide income information to Respondent, I conclude that the delay in her CAP enrollment was precipitated by her failure to verify her income.  Respondent’s actions in delaying Complainant’s enrollment in CAP were not unreasonable.  Complainant was finally admitted into the CAP program in July 2006 and continued to participate in the program as of the hearing date.  

Complainant also alleged that Respondent has refused to conduct a home energy audit at her residence.  Complainant testified that she received a letter from LIURP notifying her that she was eligible for an energy audit but when she called the number listed on the letter Respondent refused to conduct the audit and continues to do so.  During Complainant’s testimony it became clear that the reason this audit has not been conducted is because the Complainant insists that the audit be conducted on a Sunday.  Respondent’s witness, Ms. Armstead, presented testimony explaining that it hires a contractor to perform the audits and that Sunday is not a working day for the company.  Ms. Armstead stated that appointments were scheduled Monday through Saturday.  Complainant testified that she could not arrange to be home on any weekday because she works and attends doctor’s appointments and that she is not available on Saturdays for religious reasons.  I do not find Respondent’s failure to conduct the energy audit on a Sunday to be unreasonable since appointments are available the other six days of the week.  Furthermore and as more fully discussed below, Complainant’s landlord’s consent is required before the audit can be conducted.  Under these circumstances, Complainant may be able to authorize her landlord to enter her apartment and be present while the audit is conducted thus obviating her need to be there.  
Regarding the energy audit, Respondent’s witness testified that it cannot conduct the audit without the building owner’s permission and that Complainant refused to provide her landlord’s name or contact information, citing privacy concerns.  Complainant refused to provide this information at hearing for the same reason.  However valid Complainant’s privacy concerns may be, if she wishes to avail herself of the LIURP program, arrangements to ascertain the landlord’s consent will need to be made.  Also hindering this process is Complainant’s refusal to provide income information, again citing a right to privacy.  Complainant will be required to verify her income if she desires to participate in of LIURP or any other assistance program.  As explained above, this information is required to prevent fraud and ensure that customers receive the appropriate benefits.  If Complainant continues to refuse to provide this information, she will not be permitted to enroll in any assistance program and will, in fact, eventually be removed from Respondent’s CAP program
.  Respondent’s actions in requiring the building owner’s consent prior to conducting a home energy audit is not unreasonable.  
Finally, given Complainant’s account balance, one must question why Respondent has not terminated service.  No evidence was presented on this issue and perhaps Respondent has not pursued termination due to medical certificates or was making an effort to work with Complainant, in light of her medical condition.  Whatever the reason, Complainant is advised that if she continues to fail to make payments to Respondent her service will be in danger of termination.  Complainant is encouraged to apply for energy assistance to help her pay her bills with Respondent.  However, application must be made with the understanding that she will be required to meet the enrollment requirements, including a verification of income.  
The Commission is not authorized to permit Complainant to pay only $15 per month to Respondent to satisfy her payment obligations.  Furthermore, the Complainant has failed to meet her burden of proof in demonstrating that Respondent violated any provision of the Public Utility Code, Commission regulation or Commission Order when it delayed her entry into the CAP program and failed to conduct a home energy audit.  For all these reasons, the Complaint is denied.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.
2.
The Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).
3.
Utility customers are responsible for paying for the service provided to them.  52 Pa. Code § 56.2.
4.
PECO has not violated any provision of the Public Utility Code, Commission Regulation or any Commission Order.  
5.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., applies to this proceeding.

6.
The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities, pursuant to 66 Pa. C.S. §1405(c).

7.
PECO’s CAP program meets the requirements of 66 Pa. C.S. § 1403.


8.
A utility is required to provide reasonable service.  66 Pa. C.S. § 1501.  

9.
Utility service is not limited to the [provision of service] and includes “any and all acts” related to that function.  West Penn Power Company v. PA P.U.C., 578 A.2d 75, 76 (Pa. Cmwlth. 1990).
ORDER

THEREFORE,

IT IS ORDERED: 
1.
That the Formal Complaint filed by Ellen Fine against PECO Energy Company at Docket No. C-20077600 is denied. 
Dated: July 20, 2007




_____________________________








Amanda N. Rumsey








Special Agent
� Any allegation not addressed by Complainant in her testimony at hearing is deemed to be waived.  


� Respondent was served with a copy of the Complaint on April 20, 2007.  


� A tape recording of the hearing was made, no court reporter being present.


� Complainant testified that she faxed this letter five times and sent it once by certified mail return receipt requested.  Complainant did not present any fax confirmations or the return receipt as evidence.  


� The Social Security check is sent to an address in New York and Complainant travels to New York monthly to cash it.  Complainant testified that the reason for this is that she is fearful that if the check is sent to her Pennsylvania address, Medical Assistance would steal it.  


� CAP program participants are required to verify their income annually to maintain enrollment.  
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