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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration is a Petition Requesting Review and Answer to a Material Question and Expedite Briefing Schedule (Petition), filed on July 31, 2007, by Cavalier Telephone Mid-Atlantic, LLC (Cavalier) in the above captioned matter.  52 Pa. Code § 5.302.  Through its Petition, Cavalier requests interlocutory Commission review and answer to the following question:

Should the Hearing and Procedural Schedule in this Matter be suspended until such time as the Commission has fully and finally decided Cavalier’s Exceptions to an Initial Decision which dismissed Cavalier’s Complaint in this matter, in light of the fact that the evidentiary hearing in this matter is scheduled for August 14-17, 2007 only with respect to Verizon’s counterclaim, and in light of the fact that the Administrative Law Judge has denied Cavalier’s request to stay the hearing and procedural schedule, and in light of the fact that if Cavalier’s  Exceptions are granted, a second and duplicative evidentiary hearing will be required to adjudicate Cavalier’s Complaint?

Petition at 1. 

The above-cited question arises as the result of a June 11, 2007 Initial Decision of the presiding Administrative Law Judge (ALJ).  The June 11, 2007 Initial Decision (June 11 Order) dismissed, with prejudice, the Formal Complaint (Complaint) of Cavalier, as a sanction for Cavalier’s failure to comply with Commission discovery regulations and ALJ Orders entered in this proceeding.

History of the Proceeding

On September 21, 2005, Cavalier filed its Complaint with the Commission against Verizon Pennsylvania Inc. (Verizon).  In the Complaint, Cavalier, inter alia, alleged that Verizon was improperly disputing and refusing to pay access charge bills from Cavalier.
On October 13, 2005, Verizon filed its Answer with New Matter and Counterclaim (Answer) in which it denied the material averments of Cavalier’s Complaint and sought the return of alleged overpayments made to Cavalier.

The matter was, thereafter, assigned to ALJ Wayne L. Weismandel.  An Initial Prehearing Conference was held by ALJ Weismandel on December 13, 2005.  Both parties appeared and were represented by counsel.

By Order dated March 30, 2006, this case was assigned for mediation and the litigation schedule was suspended.  By Report of Mediator filed August 3, 2006, Mediator Herbert R. Nurick terminated mediation in this case.

Subsequent to the termination of mediation, the parties disputed the use of information obtained during the mediation process.  The dispute over this information was assigned to ALJ Robert P. Meehan for disposition.  By Order dated September 20, 2006, ALJ Meehan denied a Motion by Cavalier to re-open discovery and supplement testimony, denied Verizon’s  cross-motion for the imposition of sanctions on Cavalier, and referred the case back to ALJ Weismandel.  In his Order, ALJ Meehan specifically stated that Cavalier “may not discover or seek to introduce into the record of this, or any other proceeding, data, documents, information and analysis the existence of which it learned solely by reason of [Verizon’s] disclosure of the same during the mediation process in this proceeding.”  (June 11 Order, slip op. at 4).
A Prehearing Conference was held on February 8, 2007 before ALJ Weismandel.  Counsel for both parties participated.  As a result of the February 8, 2007 Prehearing Conference, ALJ Weismandel issued a Scheduling And Briefing Order dated [February 8, 2007].
  
An Initial and further Hearing was scheduled for April 11-13, 2007.  Due to Cavalier’s witnesses’ unavailability, the Initial and further Hearing was subsequently continued to April 23-25, 2007.  See Amended Scheduling And Briefing Order dated February 9, 2007.  In all other respects, however, the Scheduling And Briefing Order was ratified and affirmed and remained in effect.  The Scheduling And Briefing Order provided “[t]hat all discovery previously propounded pursuant to the provisions of 52 Pa. Code Chapter 5, Subchapter D, shall be fully and completely responded to not later than Monday, February 26, 2007.  Additionally, previously made discovery responses shall be supplemented in accordance with the provision of 52 Pa. Code § 5.332 not later than Monday, February 26, 2007.”  (June 11 Order, slip op. at 5). 
At the February 8, 2007 Prehearing Conference, counsel for Cavalier expressly agreed to the February 26, 2007 date for answering/supplementing all previously propounded discovery.  (Tr. at 25).  By letter dated April 3, 2007, Verizon advised the ALJ that the parties still had disputes regarding Cavalier’s obligation to respond to or supplement various interrogatories propounded by Verizon.

On April 4, 2007, Verizon filed a Motion to Sanction Discovery Violations by Deeming Facts Established and Prohibiting the Introduction of Evidence (Verizon Motion).

On April 9, 2007, Cavalier filed its Answer to the Verizon Motion.

An in-person discovery conference was, thereafter, scheduled by ALJ Weismandel for April 18, 2007.  On April 18, 2007, the discovery conference was held.  Counsel for both parties participated, including both in-house and outside counsel for Cavalier.  During the course of the discovery conference, more than 400 interrogatories were gone through.  (June 11 Order, at 6).   At the conclusion of the conference, counsel for each party specifically agreed as to their client’s responsibility as to each and every interrogatory.  Counsel had also agreed that answers or supplementation to outstanding interrogatories would be made not later than Friday, May 18, 2007.  A transcript of the proceeding containing 210 pages was produced.  Id.
By Revised Scheduling And Briefing Order dated April 19, 2007, ALJ Weismandel rescheduled the Initial and further Hearing in this case for August 14-17, 2007, to accommodate depositions in which the Parties were participating in various other jurisdictions.  Ordering Paragraph No. 2 of the April 19, 2007 Revised Scheduling And Briefing Order provided:

2)
That previously propounded discovery shall be answered and previously made discovery responses shall be supplemented in accordance with the provision of 52 Pa. Code §5.332 and the instructions given and agreements made at the April 18, 2007 Discovery Conference, not later than Friday, May 18, 2007.

On June 1, 2007, Verizon filed and served a Motion To Dismiss As A Sanction For Failure To Provide Discovery Responses As Directed (Motion).  The June 11 Order, slip op. at 6, states that Cavalier did not file a timely answer to the Motion.  We note, however, that the record indicates that Cavalier filed a Motion to Strike (the Verizon Motion) and an Answer, to which Verizon filed a Motion to Strike.  Subsequently, Cavalier filed an Answer to Verizon’s Motion to Strike Cavalier’s Motion to Strike . . . .
  In the Cavalier reply to the Verizon Motion, it argues that a response was required within 20 days and not 5 days as alleged by Verizon.  See ¶ 3.


As noted, on June 11, 2007, the Initial Decision of ALJ Weismandel was issued.  In his Initial Decision, ALJ Weismandel granted Verizon’s June 1, 2007 Motion and dismissed Cavalier’s Complaint with, prejudice.  The ALJ noted that “the sanction of dismissal is severe and should be imposed only rarely,” but “[i]n the instant case it is just that this severe sanction be imposed.”
  The ALJ also ruled that “[t]he litigation of this case will go forward limited to Verizon’s counterclaim raised in its Answer filed 

October 13, 2005.”  (I.D. at 14). 

Cavalier filed Exceptions to the ALJ’s Initial June 11 Order on June 25, 2007.  Verizon filed Replies to Exceptions and a separate Motion to Strike the Exceptions of Cavalier on July 9, 2007.  Cavalier subsequently filed a Response to Verizon’s Motion to Strike its Exceptions on July 13, 2007.  Those Exceptions are pending disposition by the Commission.


The record reflects that on July 13, 2007, Cavalier filed a Motion for Suspension of Hearings and Procedural Schedule.  On July 13, 2007, Verizon filed an Opposition.  By Order dated July 25, 2007, presiding ALJ Weismandel denied the Cavalier motion for suspension of hearings.  The pertinent text of this Order is reprinted below:

By Initial Decision dated June 8, 2007, I dismissed, with prejudice, the Complaint . . . The Initial Decision preserved Verizon’s counterclaim, upon which an Initial and further Hearing remained scheduled for August 14 – 17, 2007.
On June 25, 2007, Cavalier filed Exceptions to the Initial Decision.

On July 9, 2007, Verizon filed a Motion To Strike Cavalier’s Exceptions and a Reply to Cavalier’s Exceptions.

On July 13, 2007, Verizon served Supplemental Testimony of three potential witnesses.

Also on July 13, 2007, Cavalier filed a Response to Verizon’s Motion To Strike Cavalier’s Exceptions and also filed a Motion For Suspension Of Hearings And Procedural Schedule (Motion).

On July 18, 2007, Verizon filed a Notice Of Amendment Of Counterclaim and an Amended Counterclaim.

On July 23, 2007, Verizon filed its Opposition to Cavalier’s Motion.

The Commission has not acted on Cavalier’s Exceptions, Verizon’s Reply to Cavalier’s Exceptions, Verizon’s Motion To Strike Cavalier’s Exceptions, nor Cavalier’s Response to Verizon’s Motion To Strike Cavalier’s Exceptions.

Cavalier’s Motion is procedurally ready to be ruled upon.

Cavalier’s Motion argues that if its Exceptions are granted by the Commission, there will be duplicative litigation if the currently scheduled Initial and further Hearing on Verizon’s counterclaim is not stayed.

Verizon, on the other hand, argues that by its Amended Counterclaim it has so narrowed the issues to be litigated that even if Cavalier’s Complaint is reinstated there will not be duplicative litigation.

While efficiency and administrative economy surely favor the avoidance of duplicative litigation, Verizon presents the better argument here.  Verizon’s Amended Counterclaim now focuses on the narrow issue of Cavalier’s alleged double billing of Verizon and other carriers for the same telephone call.  This issue is collateral to Cavalier’s claims of Verizon’s misrouting of local and IXC telecommunications traffic and can be litigated separately.  Additionally, both parties have had ample time to prepare for the hearing in this case (Cavalier’s Complaint having been filed on September 21, 2005, and Verizon’s counterclaim having been filed on October 13, 2005).  Cavalier’s Complaint was dismissed, with prejudice, as a sanction for non-compliance with discovery rules and Orders 
of the presiding officer.  Verizon should not be further delayed in having its case heard on the mere possibility that Cavalier’s case may be reinstated at some future time, especially when the issues involved are only tangentially connected.

July 25 Order, slip op. at 1-2.

As noted by presiding ALJ Weismandel, on July 18, 2007, a Notice of Amendment of Counterclaim and Amended Counterclaim (Amended Counterclaim) was filed by Verizon.  Cavalier avers that the Verizon Amended Counterclaim raises new averments and, essentially, expands the scope of the proceeding.  See Cavalier Brief in Support of Petition . . . (Brief, at 3-4).  

On August 3, 2007, Cavalier filed its Petition (the subject of this Opinion and Order).  By Secretarial Letter dated August 1, 2007, the Commission, in finding that the public interest is served by expedited consideration of Cavalier’s Petition, directed the Parties to file Briefs by 3:00 P.M. on Friday, August 3, 2007.  Briefs were received from Cavalier and Verizon on August 3, 2007, consistent with this deadline.  The matter is now ripe for Commission consideration.

Discussion


The Cavalier Petition is filed pursuant to 52 Pa. Code § 5.302(a), which states in pertinent part:

a party may file a timely petition directed to the Commission requesting review and answer to a material question which has arisen or is likely to arise.  The petition must be in writing with copies served on all parties and the presiding officer and state, in not more than three pages, the question to be 
answered and the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.

(52 Pa. Code § 5.302(a) (2007), noting that the Commission’s Regulations have been revised); see also 52 Pa. Code § 5.304 pertaining to interlocutory review of discovery matters.
As noted by the Commission:

The petitioning party must “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding." The central question is whether interlocutory review is necessary in order to prevent substantial prejudice. Therefore, the test is whether the alleged error, and any prejudice flowing from that issue, could not be satisfactorily cured during the normal Commission review process.  

See Objections of United Parcel Service, Inc., . . .,  Docket Nos. M-00021646, et al. (May 22, 2006), slip op. at 17-18, citing Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (June 10, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R-00984411 (February 11, 1999); Pa. PUC v. C.S. Water and Sewer Associates, 74 Pa. PUC 716 (1991); Re Knights Limousine Service, Inc., 59 Pa. PUC 538 (1985).
A.
Positions of the Parties



Cavalier requests that the Commission consider its proposed material question and answer said question in the affirmative.  Cavalier argues that an affirmative response will ensure that the procedural schedule in this matter will be stayed until the Commission rules on its outstanding Exceptions to the June 11 Order dismissing its Complaint and will avoid prejudice and duplicative litigation.  (Petition at 2).



In its Brief, Cavalier explains that prior to filing its Petition, it requested a suspension of hearings and procedural schedule, pending the disposition of its Exceptions.
  (Brief at 3).  As noted, the ALJ denied Cavalier’s July 23, 2007 Motion by Order issued July 25, 2007.  (Brief at 4, n. 3).  Cavalier argues that the ALJ’s order denying its request to suspend the procedural schedule in this matter was without regard to whether Verizon’s Amended Counterclaim was disputed and in disregard of Cavalier’s right to object to and answer Verizon’s amended pleading pursuant to 52 Pa. Code § 5.65 and 52 Pa. Code § 5.101 of the Commission’s regulations.  (Brief at 4).  



Cavalier details its reasons why there are a number of “compelling” reasons to grant interlocutory review and  issue an affirmative response to its proposed question. As part of the reason in filing the instant petition, Cavalier submits that Verizon recently filed an Amendment to its Counterclaim in this matter, wherein Verizon included new averments that have never been raised in any of its pleadings.  Cavalier also submits that none of Verizon’s new averments have been addressed by the Parties in their pre-filed written testimony, have been examined or tested through discovery, or have been responded to with a formal answer as authorized in the Commission’s regulations at 52 Pa. Code § 5.65.  Cavalier claims that Verizon’s r relief sought in its Amended Counterclaim turned from a discrete challenge over billing to a broader, “global,” assault on Cavalier’s billing process itself.  (Brief at 3-4). 
  According to Cavalier, these new allegations by Verizon implicate factual and evidentiary issues which should also be addressed in the litigation of Cavalier’s Complaint, if and when Cavalier’s Exceptions are granted.  (Brief at 4).



Cavalier also asserts that, absent an order from the Commission postponing the hearings on Verizon’s Counterclaim, Cavalier would be denied its due process right to fully test and respond to the new allegations that now mount a global attack against Cavalier, rather than the set-off/simple billing dispute that had been litigated since September 2005.  (Cavalier Brief at 7).  Postponing the hearings would also afford the Parties the time required to develop a full record by providing additional time for the Commission  to rule on Cavalier’s Exceptions to ALJ Weismandel’s Initial Decision that dismissed Cavalier’s Complaint.  (Cavalier Brief at 8).  



Cavalier asserts that the Commission must take care to ensure that the basic due process rights of the parties are safeguarded.  It submits that due process is required in Commission proceedings that are adjudicatory in nature and involve substantial property rights.
  Cavalier maintains that this proceeding is adjudicatory in nature and involves substantial property rights for both parties.  (Cavalier Brief at 10).  Absent a suspension of the hearings, Cavalier opines that it will be denied a meaningful opportunity to be heard and its due process rights will have been violated.  Id.


Cavalier notes that it intends to file responsive pleadings to Verizon’s Amended Counterclaim, and these filings may include an answer, new matter, preliminary objections and/or motions as permitted by the Commissions’ Rules of Practice and Procedure.  As such, Cavalier contends that a denial of its request for a suspension of the hearings would also make it difficult for the Commission to properly adjudicate the new claims raised by Verizon.  (Cavalier Brief at 11).



Cavalier also argues that the Commission should grant interlocutory review to prevent irreparable harm to Cavalier.  Cavalier submits that if the Commission found Cavalier’s billing process to be unlawful, the effects of such a ruling would be felt far and wide, and would result in dire consequences for Cavalier.  Cavalier asserts that a finding in favor of Verizon would create a quandary for the Commission if it decided to sustain Cavalier’s Exceptions to the ALJ’s Initial Decision to dismiss Cavalier’s Complaint.  The Commission would then certainly be faced with the issue of whether any determination on the justness and reasonableness of Cavalier’s billing processes had already been decided as a matter of law and therefore held binding as res judicata.  (Cavalier Brief at 12).


Finally, Cavalier argues that the Commission should grant a continuance to allow Cavalier to address new issues and evidence presented by Verizon.  Cavalier avers that Verizon’s amended Counterclaim alleges, inter alia, that: “Cavalier’s  billing process and double billing of calls violate the terms of the parties’ interconnection agreement and is otherwise an unjust and unreasonable practice prohibited by federal and state law.”  Because this issue has not previously been raised by any of the Parties in the pleadings or prefiled written testimony in this matter, Cavalier contends that such an allegation has the clear effect of broadening the issues in this proceeding.  (Cavalier Brief at 13).  As a direct result of Verizon’s filing of its Amended Counterclaim, pursuant to 52 Pa. Code § 5.65 and 52 Pa. Code § 5.101, Cavalier claims that it is entitled to file an Answer and Preliminary Objections “within 20 days after the date of service of the amendment.”  This, argues Cavalier, would require that Cavalier’s Answer and Preliminary Objections be filed by August 7, 2007, and Verizon would then have ten days, until August 17, 2007, to answer the objections of Cavalier pursuant to 52 Pa. code § 5.101(3)(b).  (Cavalier Brief at 14).  Thus, for this reason, and the reasons argued above, Cavalier requests that the Commission order the suspension, postponement or continuance of the hearings scheduled for August 14-17, 2007, in this matter by answering the material question in the affirmative.  (Cavalier Brief at 15).


In its Brief in Opposition, Verizon argues that the material question raised by Cavalier is not appropriate for interlocutory review because there is no substantial prejudice that would flow from holding the hearings as scheduled.  Verizon opines that even if interlocutory review were appropriate, the answer to Cavalier’s question would be the same as that given by ALJ Weismandel on consideration of the same arguments – i.e., Verizon’s Counterclaim should proceed as scheduled because it is “collateral to Cavalier’s claims . . . and can be litigated separately.”
  (VZ Brief at 1-2).  



More specifically, Verizon states that Cavalier’s claims relate to Verizon’s alleged failure to pay past access charges, mis-routing of calls and failure to provide records sufficient to bill third party calls.  In contrast, Verizon claims that its Amended Counterclaim seeks a declaratory judgment that Cavalier’s billing process violates the Parties’ interconnection agreement and must be reformed because it inevitably results in double-billing of Verizon and other carriers for the same calls.  (VZ Brief at 2).  


Verizon is of the view that, for reasons set forth in its Motion to Strike Cavalier’s Exceptions and its Reply to those Exceptions, ALJ Weismandel’s Initial Decision cannot be excepted to at this time because that decision was not a final order as required by 52 Pa. Code § 5.522(a) because it did not dispose of all claims in the case, given that Verizon’s counterclaim remains pending.  Based on the foregoing, Verizon asserts that Cavalier’s main premise in raising the material question –  that its Complaint must be reinstated before Verizon’s Counterclaim is heard – is erroneous, and that the hearing should go forward as scheduled.  (VZ Brief at 3).  



Verizon claims that the ALJ was correct in the two times that he expressly decided that the hearing on Verizon’s Counterclaim should go forward as scheduled.
  This is so because both the Counterclaim and the amendment thereto “focus[] on the narrow issue of Cavalier’s alleged double billing of Verizon and other carriers for the same telephone call.  This issue is collateral to Cavalier’s claims of Verizon’s misrouting of local and IXC telecommunications traffic and can be litigated separately.”
  As such, Verizon submits that Cavalier’s Complaint that sought immediate payment of unpaid access charges billed to Verizon, which was dismissed, as well as the request in Verizon’s Counterclaim that sough relief concerning the access charges billed, are no longer at issue in this proceeding.  Verizon points out that the only remaining issue in its original Counterclaim involves Cavalier’s billing process and the double-billing that results from it on an ongoing basis.  Verizon contends that the ALJ correctly found that this only remaining issue is “collateral” and “only tangentially connected” to Cavalier’s Complaint.
  (VZ Brief at 5).



Verizon also contends that Cavalier’s claim of unfair surprise at Verizon’s amended Counterclaim is meritless.  Verizon avers that it was unable to address the details of Cavalier’s flawed billing process in its initial pre-filed testimony from early 2006, because of Cavalier’s numerous failures to produce responsive discovery.  Verizon states that it filed its Amended Counterclaim to update the record by narrowing the issues in dispute as a result of the dismissal of Cavalier’s Complaint.  It also states that it filed the Amended Counterclaim to also include further factual allegations in support of the claims made and relief sought by Verizon from the beginning of this case that are related to Cavalier’s improper over-billing of Verizon and double billing of the same calls to Verizon and other carriers.  Verizon stresses that it was able to amend the details of its counterclaim because evidence supporting Verizon’s claims was revealed in discovery in this proceeding.  Verizon argues that those allegations add detail to the allegations it originally made and in no way expand the fundamental nature of Verizon’s original counterclaim.  (VZ Brief at 6-7).



Verizon also submits that Cavalier’s suggestion that it was surprised by Verizon’s ability to flesh out certain detail of its allegations concerning Cavalier’s billing process, including Cavalier’s over-billing of Verizon and double-billing of the same calls to Verizon and other carriers, is demonstrably false, because not only were those billing process issues raised expressly in Verizon’s original Counterclaim filed in October 2005, but Verizon deposed Cavalier’s witnesses about its billing process in May 2007 in depositions authorized by ALJ Weismandel as a result of the April 18 discovery conference.  (VZ Brief at 8).  Furthermore, Verizon avers that the ALJ’s Order resulting from the April 18 discovery conference permitted the Parties, at Cavalier’s request, to “serve supplemental written testimony not later than July 13, 2007,”
 and both Parties served supplemental testimony on July 13, 2007, after the facts pertinent to Verizon’s amended Counterclaim had come out.  (VZ Brief at 8).



Finally, Verizon agrees with the ALJ that it would be unfair and prejudicial to Verizon to delay adjudication of its Counterclaim while Cavalier continues to bill Verizon, on a monthly basis, for calls that Verizon receives from IXC, wireless, and competitive local exchange carrier (CLEC) calls and delivers to Cavalier, and for calls that Cavalier also bills to those responsible third party carriers.  (VZ Brief at 9).  Based on the foregoing, Verizon urges the Commission to reject Cavalier’s attempt to delay the hearing in this case on Verizon’s Counterclaim (as Amended), and allow that the hearing go forward as scheduled.  (VZ Brief at 10).

B.
ALJ Recommendation


ALJ Weismandel recognized that the imposition of the dismissal of Complaint at issue in this proceeding  was a severe sanction.  (June 11 Order at 12).
  Notwithstanding the severity of dismissal as a sanction for failure to comply with discovery orders, ALJ Weismandel concluded that such sanction was appropriate in light of the failure of Cavalier to comply with prior discovery orders:

Complainant’s flouting of the Commission’s discovery regulations and of two separate Orders, each of which provided complainant an additional opportunity to cure its previous failures, has prejudice respondent’s ability to defend against the claims against it.  This case concerns whether or not complainant has properly billed respondent in accordance with the parties’ interconnection agreement.  The information that complainant has refused to provide concerns complainant’s billing records and processes, matters that are directly relevant to the issues.  Complaint’s willful disregard of its discovery obligations and of the presiding Administrative Law Judge’s Orders seriously impairs respondent’s ability to prepare and present its defense to complainant’s claims.

June 11 Order, slip op. at 13.

C.
Disposition


On consideration of the Petition, the Briefs and the pertinent Orders before us, we conclude that the Petition meets the standards for interlocutory review.  We are able to conclude that the prejudice that would flow to Cavalier, were hearings to proceed according to the established schedule could not be satisfactorily cured under the normal Commission review process.  We shall, therefore, consider the material question.

On consideration of the material question, we shall answer said question in the affirmative.  We note that the merits of the Exceptions filed to the June 11 Order are not presently before us.  What is presently before us are differing points of view on the propriety of continuing with hearings on a Verizon counterclaim, (amended July 18, 2007), scheduled for August 14-17, 2007, in light of the dismissal of the Complaint of Cavalier which initiated the action, and in light of pending Exceptions on said dismissal.  66 Pa. C.S. § 701; also 47 U.S.C. § 252 - pertaining to Commission jurisdiction over interconnection agreements approved under the federal Telecommunications Act of 1996, 47 U.S.C. §§ 151, et seq.

The awkward procedural status of this matter leads us to conclude that granting the Cavalier Petition is necessary to avoid prejudice that would flow were hearings to proceed on the Verizon Amended Counterclaim.  We express no position on the merits of the Cavalier Exceptions to the June 11 Order or the Amended Counterclaim filed by Verizon on July 18, 2007.  However, we are constrained to note that Verizon views the Amended Counterclaim as providing details of the original Counterclaim raised by Verizon in the proceedings.  In seeming contrast, the presiding ALJ views the Amended Counterclaim as presenting issues “collateral” to the issues raised by Cavalier in its Complaint.  There is an apparent incongruity to the Verizon and ALJ perceptions of the nature of the Verizon Amended Counterclaim.  We do not address or attempt to resolve these disparate views in the instant Order.  We raise these matters only to highlight a significant consideration in our determination to grant the Cavalier Petition.  Principles of due process and the avoidance of duplicative litigation counsel in favor of a stay of the procedural schedule in this matter until such time as the Commission has opportunity to consider and dispose of the Exceptions of Cavalier to the June 11 Order.  

We duly note that the presiding ALJ has, appropriately, relied on cases which stand for the proposition that a contemptuous and/or willful failure to obey an order pertaining to discovery could lead to the “striking” of the proper pleading as authorized by Commission regulations.  See Dushawn King v. Verizon Pennsylvania, Inc., Docket No. C-20054799 (March 21, 2006); 2006 Pa. PUC LEXIS 26, 11*. 
Striking complaints for the contemptuous failure to respond to discovery, rather than prohibiting the introduction of evidence at a hearing, is the appropriate sanction to be imposed. Merchant v. The Bell Telephone Company of Pennsylvania, Docket No. C-00935253, Commission Order entered June 20, 1994; Application of Tyrone E. Hartley, t/d/b/a T's Automotive Service, Docket No. A-00112575, Commission Final Order entered August 6, 1996; Application of Karen Lee Miller, Docket No. A-00116067, Commission Final Order entered March 27, 2000; Application of Patrick M. Kelsey, Docket No. A-00116366, Commission Final Order entered May 18, 2000; Application of Besteastern Limousine, Inc., Docket No. A-00118593, Commission Final Order entered November 14, 2002. See also, Samick et al. v. Pennsylvania Electric Company, Docket Nos. C-20043921, C-20043923 and C-20043925, Commission Final Order entered October 25, 2005. 
We shall reserve our disposition of the propriety of the sanction of dismissal at such time as we consider the Exceptions of Cavalier on the merits.
Conclusion
On consideration of the Petition, Briefs, and pertinent Orders, we shall grant the Petition, consistent with our discussion in this Opinion and Order; THEREFORE, 

IT IS ORDERED:
1.
That the Petition Requesting Review and Answer to a Material Question and Expedite Briefing Schedule, filed on July 31, 2007, by Cavalier Telephone Mid-Atlantic, LLC (Cavalier), in the above captioned matter, is granted.
2.
That the following material question is answered in the AFFIRMATIVE:

Should the Hearing and Procedural Schedule in this Matter be suspended until such time as the Commission has fully and finally decided Cavalier’s Exceptions to an Initial Decision which dismissed Cavalier’s Complaint in this matter, in light of the fact that the evidentiary hearing in this matter is scheduled for August 14-17, 2007 only with respect to Verizon’s counterclaim, and in light of the fact that the Administrative Law Judge has denied Cavalier’s request to stay the hearing and procedural schedule, and in light of the fact that if Cavalier’s  Exceptions are granted, a second and duplicative evidentiary hearing will be required to adjudicate Cavalier’s Complaint?

3.
That the procedural schedule in the above-captioned proceedings shall be suspended until after the Commission enters a final Order on Exceptions to the Initial Decision issued June 11, 2007 in this matter.









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  August 8, 2007

ORDER ENTERED:  August 9, 2007
�	Because this case was filed prior to April 29, 2006, it is governed by the Commission’s Rules of Practice and Procedure that were in effect before that date.  The Commission’s Rules of Practice and Procedure that are currently in effect apply to cases filed on or after April 29, 2006.


�	We take administrative notice that the date typed on the Order was incorrect and should be corrected to read “February 8, 2007.”


�	See, 52 Pa. Code § 5.342(e)(1) of the Commission’s Rules of Practice and Procedure that apply to this case.


�	A detailed discussion of ALJ Weismandel’s rationale for dismissing Cavalier’s Complaint is included in his Initial Decision on pages 12-14.


�	Verizon PA filed an Opposition on July 23, 2007. 


�	Cavalier notes that it intends to file a Response to Verizon’s Counterclaim consistent with the August 7, 2007 deadline.


�	See, Barasch v. Pa. PUIC, 546 A.2d 1296 (Pa. Cmwlth. Ct. 1988), petition for allowance of appeal denied 523 Pa. 652, 567 A.2d 655 (1989).


�	Order Denying Motion for Suspension of Hearings and Procedural Schedule, Docket No. C-20055343, at 2 (July 25, 2007) (July 25, 2007 Order).  


�	See I.D. at 16 (“the Initial and further Hearing currently scheduled . . . for August 14-17, 2007, shall be limited to the counterclaim filed by Verizon.”  Also see July 25, 2007  Order at 3 (“the Initial and further Hearing currently scheduled . . . for August 14-17, 2007, shall proceed as scheduled.”


�	July 25, 2007 Order at 2.


� 	July 25, 2007 Order at 2.


� 	See Revised Scheduling & Briefing Order at 2 (April 23, 2007).


� 	It was also noted that dismissal, as a sanction, was not expressly set forth as a discovery sanction even though the Commission has imposed dismissal as a sanction in certain cases.  (July 11 Order at 11). 
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