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HISTORY OF THE PROCEEDING



On September 26, 2006, Tasha Underwood (“Complainant Tasha Underwood”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging, among other things, the following:  that the Complainant’s sister, Jacqueline Underwood, used her name for gas usage; that the Complainant was not living at the property because she was incarcerated; that the Complainant’s sister stole the property from her; that the Complainant is not responsible for the bill from 1997 through 2002; and that the bill should be transferred to Jacqueline Underwood at 2506 N. 17th Street, Philadelphia, Pa. 19132.  The Complainant attached a number of documents to her complaint.  The documents included evidence that the property at 2506 N. 17th Street was sold to Jacqueline Underwood on May 25, 1999 and a letter indicating that the Complainant was incarcerated in Pennsylvania from November 1999 to September 2000 then sent to a New Jersey detainer until March 29, 2001.



On November 1, 2006, the Respondent, through its counsel, filed an Answer.  The Respondent denied that the Complainant’s sister used the Complainant’s name for gas service.  The Respondent admitted that it knew that the Complainant was incarcerated from November 3, 1999 through September 2000.  The Respondent denied that the Complainant is not responsible for the gas bill at 2506 N. 17th Street, Philadelphia from June 10, 1993 through December 20, 2000 and September 13, 2001 through May 19, 2005.  The Respondent stated that the total outstanding balance is $11,671.25.  The Respondent averred that the Bureau of Consumer Services did not render a decision in this matter because it has limited jurisdiction over final bills.



On December 19, 2006, a Prehearing Conference was held in this matter.  This case was originally scheduled as a call of the docket case.  The parties talked before the hearing was scheduled to begin and identified the issues.  Since the Complainant was alleging that her sister was responsible for the bill and that there was evidence that her sister was in the property and benefited from the gas, the hearing could not proceed since the sister is an indispensable party.



By hearing notice dated January 29, 2007, an in person hearing was scheduled.



In accordance with the request of the parties, an Order joining Jacqueline Underwood as an indispensable party was issued on January 11, 2007.  



The initial hearing in this matter was held on March 28, 2007, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  Complainant, Tasha Underwood, testified in support of the complaint and sponsored six exhibits – Complainant’s Exhibit 1- Deed dated May 25, 1999; Complainant’s Exhibit 2 –letter from the Commonwealth of Pennsylvania Board of Probation and Parole, dated February 9, 2006; Complainant’s Exhibit 3 – letter from Lincoln Heritage, dated October 20, 2003; Complainant’s Exhibit 4 –document from the Office of Judicial Support, dated October 31, 2005; Complainant’s Exhibit 5 – letter from PECO Energy dated February 17, 2005; and Complainant’s Exhibit 6 – correspondence from the Pennsylvania Department of Labor and Industry to Complainant Tasha Underwood, dated October 29, 2002.  Complainant Jacqueline Underwood did not appear.  Laureto A. Farinas, Esquire, represented Philadelphia Gas Works.  The Respondent presented one witness, Jennifer Raksnis, a customer review officer for the Respondent, who sponsored six exhibits - PGW Exhibit 1-History Request Report for 2506 N. 17th Street 1996-2001-Tasha Underwood; PGW Exhibit 2 - History Request Report for 2506 N. 17th Street April 2001 to August 13, 2001-Jacqueline Underwood; PGW Exhibit 3 –History Request Report for 2506 N. 17th Street September 2001 to 2005-Tasha Underwood; PGW Exhibit 4 – History Request Report for 2506 N. 17th Street October 2005-March 2007-Jacqueline Underwood; PGW Exhibit 5 - History of customer contacts; PGW Exhibit 6- two Bureau of Consumer Service decisions dated October 21, 2005  and August 9, 2006.



The record in this case consists of a 19-page transcript of the Prehearing conference and a 77-page transcript of the hearing and 12 exhibits.  By Order, dated May 22, 2007, the record in this case closed on May 17, 2007, the day the transcript was received.

FINDINGS OF FACT



1.
The Complainants are Tasha Underwood, 2257 North Bancroft Street, Philadelphia, Pa. 19154 and Jacqueline Underwood, 2506 North 17th Street. Philadelphia, Pa. 19132.



2.
The Respondent in this proceeding is Philadelphia Gas Works.



3.
The service address in this matter is 2506 North 17th Street, Philadelphia, Pa



4.
The 17th Street property belonged originally belonged to Tasha Underwood’s grandfather (Tr. 6; C. Ex. 1).


5.
The 17th Street property was conveyed to Tasha Underwood after her grandfather died (Tr. 6, 26; C. Ex. 1).


6.
The property was in Tasha Underwood’s name from 1994 to1999 (Tr. 15).



7.
By deed dated May 25, 1999, the 17th Street property was conveyed to Jacqueline Underwood.  From May 25, 1999 to the present, the 17th Street property has been in Complainant Jacqueline Underwood’s name (Tr. 14, 15, 26; C. Ex. 1).



8.
Complainant Tasha Underwood accepts full responsibility for the gas bill at the 17th Street property from the inception of her account to May 1999 (Tr. 7).


9.
The balance on May 1999 was $3,702.82 (PGW Ex. 1, p. 3).



10.
Complainant Tasha Underwood was the customer of record for the gas account at the 17th street property from June 10, 1993 through December 20, 2000 (Tr. 40, 61, 62; PGW Ex. 1).



11.
Complainant Tasha Underwood was incarcerated from May 1999 through March 2001.  She was incarcerated after she turned herself in during May 1999.  She was sentenced in November 1999 (Tr. 16-18, 46; C. Ex. 2; PGW Ex. 5).



12.
Complainant Jacqueline Underwood called the Respondent to request service in her name in July 1999 (Tr. 10, 69; PGW Ex. 5).


13.
Complainant Jacqueline Underwood contacted the Respondent and requested service in her name in April 2000 (Tr. 70, 71; PGW Ex. 5).


14.
The Respondent originally denied Complainant Jacqueline Underwood’s request to become the customer of record (Tr. 70, 71).



15.
In December 2000, the account was transferred to Complainant Jacqueline Underwood (Tr. 41; PGW Ex. 1, 2).


16.
The final balance on Complainant Tasha Underwood’s account on December 20, 2000 was $7,240.07 (Tr. 41; PGW Ex. 1, p. 5).



17.
The service was in Complainant Jacqueline Underwood’s name from December 2000 through August 2001 (Tr. 41, 60, 61; PGW Ex. 2).


18.
After Complainant Tasha Underwood was released in March 2001, she lived at the 17th Street property from April 2001 through September 2001 (Tr. 17, 46, 60).  



19.
In August 2001, the gas service in Complainant Jacqueline Underwood’s name was disconnected for non-payment.  The final account balance was $1,858.33 (Tr. 62, 66; PGW Ex. 2).



20
When the Respondent was contacted on August 1, 2001, both Complainants, Tasha Underwood and Jacqueline Underwood, were living at the property (Tr. 47; PGW Ex. 5). 



21.
On August 2, 2001, the Respondent included both Jacqueline Underwood and Tasha Underwood when it established a payment agreement (Tr. 48; PGW Ex. 5).


22.
On September 14, 2001, Complainant Tasha Underwood went to the Respondent to have the service restored (Tr. 41, 48, 54, 62; PGW Ex. 3).



23.
Tasha Underwood and her children moved from the 17th Street property in September 2001 to 1722 E. Washington Lane, Philadelphia, Pa 19138 (Tr. 10, 12, 13, 19, 21, 32; C. Ex. 3, 4, 5, 6).



24.
Complainant Tasha Underwood was listed as the customer of record for the gas account at the 17th Street property from September 14, 2001 to May 19, 2005 (Tr. 42, PGW Ex. 3).


25.
The customer was removed from the Respondent’s Customer Responsibility Program on the gas account at the 17th Street property on July 23, 2004 (Tr. 58; PGW Ex. 3).



26.
Complainant Jacqueline Underwood established service in her name on October 13, 2005.  The service was disconnected on August 2, 2006 (Tr. 43, 49, 63; PGW Ex. 4).



27.
Complainant Jacqueline Underwood restored service in her name on October 7, 2006.  She is in the CRP program (Tr. 43, PGW Ex. 4). 



28.
Complainant Tasha Underwood’s balance for service at 1732 Belfield Avenue and 2257 N. Bancroft Street is $1,832.73 (Tr. 49, 50).


29.
Complainant Jacqueline Underwood filed an informal complaint.  The Bureau of Consumer Services sent a dismissal letter, dated October 21, 2005.  It was noted that the customer was required to pay $10,637.68 to restore service.  This was the balance on account number 7114139382.  Complainant Tasha Underwood was listed as the customer of record on that account (Tr. 42, 51; PGW Ex. 3, 6). 



30.
Complainant Tasha Underwood filed an informal complaint regarding service to 1732 Belfield Avenue.  The Bureau of Consumer Services dismissed the case because she was no longer the customer of record (Tr. 51; PGW Ex. 6). 



30.
At the time of the further hearing, the account balance in dispute was $11,671.25 (Tr.42; PGW Ex. 3).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).

Complainant Jacqueline Underwood’s failure to appear



Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Public Utility Commission, 479 A.2d 10 (Pa. Commonwealth Ct. 1984).



Complainant Jacqueline Underwood did not participate in the February 27, 2007 hearing.  She failed to call to request a continuance or indicate that she would not be able to attend the hearing.  The date and time of the hearing were on the hearing notice, dated January 29, 2007.  The fact that the document was mailed to the Complainants and the Respondent creates a rebuttable presumption that Complainant Jacqueline Underwood received the document.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974).  The U.S. Postal Service did not return the document to the Commission.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Commonwealth Ct. 1994).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993).  



Section 332 (f) of the Public Utility Code, 66 Pa. C.S. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since Complainant Jacqueline Underwood did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. § 332(f) and 52 Pa. Code § 5.245 and the record was closed after receipt of the transcript.

Merits


The evidence in the record shows that Complainant Tasha Underwood established a gas account in 1993 for service at 2506 N. 17th Street.  She testified that her sister, Jacqueline, and her children moved into the property.  Since Tasha Underwood would not be at the property, she and her sister agreed that Jacqueline Underwood would stay in the house and take care of Tasha Underwood’s children.  Tasha Underwood states that she conveyed the property to her sister Jacqueline Underwood in May 1999 with the understanding that Jacqueline Underwood would pay the bills.  



The record shows that in July 1999 and April 2000, Jacqueline Underwood requested service in her name.  However, she did not become the customer of record until December 2000.  The service was terminated in August 2001 for non-payment.  It is undisputed that Tasha Underwood returned to the 17th Street property in April 2001.  She testified that she thought that the service was still in her name.  Consequently, she contacted the Respondent to restore service.  It is undisputed that she did not contact the Respondent to remove her name from the account when she moved from the property in September 2001.



It is clear from the record that the Respondent knew that both Tasha Underwood and Jacqueline Underwood were at the property.  It is not clear that the Respondent knew when Tasha Underwood moved out.  She was listed as the customer of record until 2005.  


Tasha Underwood has presented evidence to show that she and her children were not living at the 17th Street property between 2002 and 2005 (Tr. 10, 12, 13, 19, 21, 32; C. Ex. 3, 4, 5, 6). 



There is no evidence in the record to show that Jacqueline Underwood was not at the property after May 1999.  In addition, at the time of the hearing she was at the property and was the customer of record.  Furthermore, it is undisputed that the property has been in her name since May 1999.  



The term “customer” is defined in section 1403 of the Public Utility Code, 66 Pa. C. S. Section 1403 as follows:

“Customer”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. 



Based on the evidence in the record, Tasha Underwood is a customer because the account was in her name and she did not contact the Respondent to remove her name.  However, Jacqueline Underwood is an adult occupant whose name appears on the deed of the property.  The record shows that in October 2005, the Respondent based the agreement for restoring service on both Complainants although the account was in Tasha Underwood’s name (Tr. 42,51;  PGW Ex. 5, 6).  In addition, the Bureau of Consumer Services upheld that determination that the account balance should be paid before service would be restored.  Consequently, they have been held jointly liable for the outstanding balance that was originally attributed only to Tasha Underwood.  Complainant Jacqueline Underwood has failed to present evidence to prove that she should not be liable for this balance.  Accordingly, both Complainants are responsible for the account balance.


Complainant Tasha Underwood has proven that her sister, Jacqueline Underwood should be held responsible. However, Tasha Underwood has failed to sustain her burden of proving that she is not responsible for the account balance.  Consequently, the Complainants are jointly responsible for paying the outstanding balance.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa. C.S. § 332(a).



4.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received. Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Commonwealth Ct. 1994).



5.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993).  

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Tasha Underwood against the Philadelphia Gas Works at Docket No. C-20066918 is granted in part and denied in part.



2.
That the Complainants Tasha Underwood and Jacqueline Underwood are jointly responsible for paying the outstanding balance on the account.



3.
That the record in this case is marked closed.

Date:
August 15, 2007



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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