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I.
HISTORY OF THE PROCEEDING
On March 19, 2007, PECO Energy Company (PECO or petitioner) filed with the Pennsylvania Pubic Utility Commission (Commission) a Petition for Approval of (1) a Process to Procure Alternative Energy Credits during the AEPS Banking Period and (2) a Section 1307 Surcharge and Tariff to Recover AEPS Costs (Petition) requesting that the Commission issue an order to approve PECO’s voluntary initial procurement of up to 450,000 non-solar Tier I alternative energy credits (AECs) annually for the interim five-year period during its remaining generation cap period to satisfy a portion of PECO’s future requirements under the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §§1648.1 et seq. (AEPS Act or Act 213) and the approval of a Section 1307 surcharge for the recovery, after the conclusion of its generation rate cap period, of the AEPS Act compliance costs.

As explained in the Petition, PECO is requesting that the Commission:  (1) find that PECO’s Request for Proposals (RFP) will result in reasonable prices for the AECs purchased under contracts entered into pursuant to the RFP for cost recovery through a Section 1307 (66 Pa.C.S.A. §1307) surcharge; (2) approve PECO’s banking of such AECs; (3) approve PECO’s form AEC purchase and sale agreement for execution with successful bidders; (4) approve PECO’s proposed AEPS tariff provision imposing a surcharge, on a per kWh basis, to fully recover PECO’s on-going AEPS compliance costs, including, for a one-year period commencing January 1, 2011, all costs associated with banked credits, with a return on the unamortized balances of such costs; and (5) grant certain waivers associated with AEPS regulations that may be issued after PECO’s approved procurements.  Included with the Petition were a number of statements and exhibits.

The Petition was served on all of the parties in PECO’s last merger proceeding, any person or entity that had expressed an interest to PECO regarding its plans to comply with AEPS, trade groups that represent developers of renewable projects, as well as all of the Pennsylvania Sustainable Development Funds. Customers received notice by bill inserts (PECO Exh. 2.3).
On April 3, 2007, a Public Statement, Notice of Intervention and Answer were filed by the Office of Consumer Advocate (OCA).
On April 5, 2007, a Petition to Intervene was filed by the Philadelphia Area Industrial Energy Users Group (PAIEUG).

On April 9, an Answer to the Petition and a Notice of Appearance (for Johnnie E. Simms, Esq., and Robert V. Eckenrod, Esq.) were filed by the Commission’s Office of Trial Staff (OTS).  Also on April 9, 2007, the Office of Small Business Advocate (OSBA) filed an Answer, Notice of Intervention, Public Statement and Notices of Appearance for Sharon E. Webb, Esq., and Lauren M. Lepkoski, Esq.
By Secretarial letter dated April 16, 2007, PECO’s request that the expedited schedule contained in the Petition be adopted was denied, and the Petition was referred to the Office of Administrative Law Judge (OALJ) for hearing and the issuance of a recommended decision.

By Notice dated April 19, 2007, a prehearing conference was scheduled for May 4, 2007 and the proceeding was assigned to me.  On that date, I issued a prehearing order directing the parties to comply with various procedural requirements.
On April 19, 2007, a Petition to Intervene was filed by Citizens for Pennsylvania’s Future (PennFuture).

On April 30, 2007, PECO filed a Reply to the New Matter contained in the Answer filed to the Petition filed by OSBA.

On May 2, 2007, Thomas P. Gadsden, Esq., and Kenneth M. Kulak, Esq., separately entered their appearances on behalf of petitioner PECO.
In accordance with the April 19, 2007 Prehearing Conference Order, Prehearing Memoranda were submitted by PECO, OTS, OCA, OSBA, PAIEUG and PennFuture.
The prehearing conference was held as scheduled on May 4, 2007.  Present either in person in Philadelphia or telephonically from Harrisburg were PECO, OTS, OCA, OSBA, PAIEUG and PennFuture.
At that prehearing conference, the Petitions to Intervene of PAIEUG and PennFuture were granted without objection, discovery and other procedural rules were adopted, and a litigation and briefing schedule was established.  The actions taken at the prehearing conference were memorialized in my Prehearing Order #2 dated May 4, 2007.
In accordance with the schedule contained in Prehearing Order #2, by Hearing Notice dated May 8, 2007, hearings were scheduled for July 10 and 11, 2007.  The hearing scheduled for July 10, 2007 subsequently was cancelled by the agreement of the parties.
Direct testimony (OSBA St. 1, the direct testimony of Brain Kalcic) was served by OSBA on June 4, 2007.
On June 22, 2007, two Stipulations were filed and served.  The first (Stipulation #1) between PECO and OSBA resolved the factual issues raised by Mr. Kalcic in his testimony.  The other (Stipulation #2) was signed by all parties and established a revised briefing schedule and the three issues that the parties agreed would be briefed.

As the result of Stipulation #2, I issued a Prehearing Order #3, dated June 26, 2007 which cancelled the hearing scheduled for July 11, 2007, admitted the Stipulations, testimony and exhibits listed on Attachment A into the record, and established a revised briefing schedule.

Pursuant to the schedule contained in Prehearing Order #3, Main Briefs were filed and served on July 13, 2007 by PECO, OCA and OSBA.  Reply Briefs were filed and served on July 27, 2007 by PECO, OCA, OSBA and PennFuture.
As explained in more detail below, it is my recommendation that the Commission grant PECO’s Petition (as revised by the Stipulation with OSBA) without modification.
II.  FINDINGS OF FACT
1.
The petitioner in this proceeding is PECO Energy Company, a Pennsylvania electric distribution company regulated by the Commission.
2.
PECO’s generation rates are capped through December 31, 2010 (the cost recovery period).

3.
The Alternative Energy Portfolio Standards Act of 2004 (Act 213 or AEPS Act), 73 P.S. §§1648.1 et seq.,
 provides that an increasing percentage of the electricity sold to retail customers in Pennsylvania by an electric distribution company or an electric generation supplier be generated from alternative energy sources.  PECO St. 1 at 5; 73 P.S. §1648.3(a).
4.
Compliance with the AEPS Act is measured using alternative energy credits (AECs).  An AEC is equal to one-megawatt hour of qualified alternative energy generation, and may be purchased, traded and owned separately from the underlying energy that generates the credit.  73 P.S. §1648.2 and §1648.3(e); 52 Pa. Code §75.1.
5.
The alternative energy sources are divided into two categories, referred to as Tier I and Tier II resources.  The Tier I resources include wind, low-impact hydro, geothermal, biomass, coal mine methane, biologically derived methane gas, fuel cells and solar resources.  73 P.S. §1648.2; 52 Pa. Code §75.1.
6.
PECO’s obligation under the AEPS Act begins on January 1, 2011, at the end of its generation rate cap period.  PECO St. 1 at 6; 73 P.S. §1648.3(d).
7.
Section 3(e)(7) of the AEPS Act, 73 P.S. §1648.3(e)(7), allows an electric distribution company to acquire and bank alternative energy credits (AECs) during its cost recovery period, and to use those credits to establish compliance with the AEPS Act for two reporting years following the conclusion of its cost recovery period.
8.
Based upon PECO’s cost recovery period ending December 21, 2010, the Commission explained that, “PECO may elect to use any banked credits for up to two consecutive years within years [2011, 2012 and 2013].”  Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket No. M-00051865, Implementation Order II, entered July 18, 2005, at 6-7.

9.
PECO is proposing to solicit bids for up to 450,000 Tier I non-solar AECs annually for a five-year period from facilities qualified as Alternative Energy Systems under the AEPS Act, and to use these AECs to help meet its alternative energy requirements after its cost recovery period has expired.  Petition at ¶9.

10.
PECO anticipates conducting two procurements:  the first, in 2007, to solicit contracts to deliver up to 250,000 AECs annually and the second, in 2008, to solicit contracts for the remaining AECs.  Both existing systems and projects under development are eligible to participate as bidders.  Id.

11.
Upon completion of each procurement and approval by the Commission of the bidding process and prices offered by successful bidders, these bidders will enter into Alternative Energy Credits Purchase and Sales Agreements (AECPAs) with PECO to deliver AECs for a five-year period at a fixed price for each AEC.  Id. at ¶10.

12.
PECO will require winning bidders to transfer AECs into PECO’s GATS account (PJM General Attribute Tracking System), where they will remain until PECO uses the AECs for compliance purposes.  Beginning in 2011, PECO will draw down on its GATS account and will retire the AECs in accordance with its compliance obligations.  Id. at ¶19.

13.
PECO will be competitively procuring only AECs, and not energy or capacity.  The successful bidders will retain title to electricity associated with the AECs.  Id.

14.
To resolve concerns expressed by OSBA, PECO agreed to revise Paragraph 7.8 of its Request for Proposals to include a maximum acceptable bid price of $45.00 per AEC.  Joint Stipulation #1.
15.
The parties have agreed that the 450,000 non-solar Tier I AECs which PECO proposes to procure represents a reasonable quantity of AECS in light of PECO’s 2011 and 2012 compliance requirements.  Id.

16.
For the purpose of Section 3(e)(7) of the AEPS Act, PECO did not sell electricity from Tier I sources during the 12-month period  immediately preceding the effective date of the Act.  Joint Stipulation #2.

17.
All direct and indirect costs for alternative energy and/or AECS purchased by an electric distribution company for AEPS compliance are recoverable on a “full and current basis pursuant to an automatic energy adjustment clause under 66 Pa.C.S. §1307, as a cost of generation supply. . .”  The costs of credits acquired during the banking period “shall be deferred as a regulatory asset by the electric distribution company and fully recovered, with a return on the unamortized balance, pursuant to an automatic energy adjustment clause under 66 Pa.C.S. §1307 . . . in the first year after the expiration of its cost-recovery period.”  73 P.S. §1648.3(a)(3).

18.
The costs incurred by PECO for AECS delivered prior to January 1, 2011 will be deferred as a regulatory asset, with a return on the unamortized balance, and entirely recovered through a Section 1307 AEPS surcharge over a one-year period commencing January 1, 2011.  Petition at ¶6.
19.
For the first year after PECO’s cost recovery period (January 1, 2011 – December 31, 2011), PECO’s AEPS surcharge will recover, from PECO’s default service customers, the deferred costs of banked AECs (with a return on the unamortized balance) as well as the projected costs of AECS to be purchased in that first year.  Id. ¶21; PECO St. 2 at 7.
20.
Starting January 1, 2011, the 1307 AEPS surcharge will recover, subject to reconciliation and adjustment for over/undercollection, the costs of AECs procured during the remaining term of the AECPAs and other ongoing AEPS compliance costs, including payments to the Commission’s AEPS program administrator for its costs of administering the AEPS program, payments to PJM GATS for operating the AEC registry, any charge levied by PJM to ensure that alternative energy sources are reliable, the cost of AEPS compliance payments that are deemed recoverable by the Commission and any other direct or indirect cost of acquiring alternative energy and/or AECs and complying with the AEPS Act (including the costs of administering any other procurements, the expense of an RFP monitor, etc.).  Id.
21.
PECO’s 1307 AEPS surcharge will be based upon a reporting period beginning on June 1 of each year, and will be applied on a per kilowatt-basis.  On April 1of each year, PECO will file its proposed AEPS surcharge for the following reporting period for review by the Commission in accordance with Section 1307.  Because PECO’s cost recovery period ends in the middle of a compliance year (on January 1, 2011), the first AEPS surcharge will be for a five-month period ending May 31, 2011, and the proposed surcharge will be filed by November 1, 2010.  Id. ¶22.; PECO St. 2 at 8-9.
22.
PECO is proposing, for this procurement only, to apply a carrying charge of 6%, corresponding to the statutory rate of interest pursuant to 41 P.S. §202.  Petition at ¶23.
III.
DISCUSSSION
A.
Positions of the Parties
As explained above, PECO is requesting that the Commission approve its proposal to obtain and bank alternative energy credits during its cost recovery period for use in complying with its AEPS requirements once that cost recovery period has ended on December 31, 2010, and to implement a 1307(f) AEPS cost recovery surcharge.
There is no question that PECO as an electric distribution company is permitted to engage in such AEC banking and to recover AEPS compliance costs – including the costs associated with the banked credits – in a 1307(f) surcharge.  This is expressly set out in Section 3(e)(7) of the AEPS Act, 73 P.S. §1648.3(e)(7):

An electric distribution company or an electric generation supplier with sales that are exempted under subsection (d) may bank credits for retail sales of electricity generated from Tier I and Tier II sources made prior to the end of the cost-recovery period and after the effective date of this act. Bankable credits shall be limited to credits associated with electricity sold from Tier I and Tier II sources during a reporting year which exceeds the volume of sales from such sources by an electric distribution company or electric generation supplier during the 12-month period immediately preceding the effective date of this act.  All credits banked under this subsection shall be available for compliance with subsections (b) and (c) for no more than two reporting years following the conclusion of the cost-recovery period.

OSBA has raised two issues regarding which AECs are eligible for banking, while OCA has expressed a concern that establishment of the surcharge is premature.  These issues, as agreed by the parties in their stipulation and adopted in the June 26, 2007 Prehearing Order #3, are:

(1)
Whether Section 3(e)(7) of the Alternative Energy Portfolio Standards Act of 2004 (“AEPS” or “Act”) provides that credits from a Tier 1 or Tier 2 source, in order to be bankable, must be associated with electricity in amounts that exceed the electricity from all Tier 1 and Tier 2 sources sold to retail customers during the 12-month period immediately preceding the effective date of the Act by the electric distribution company seeking to bank the credits;

(2)
Whether Section 3(e)(7) of the Act also requires electric distribution companies seeking to bank alternative energy credits to establish that the associated electricity will be (or was) delivered and sold to retail customers within the Commonwealth of Pennsylvania; and 

(3)
Whether the Commission should approve, as part of this proceeding, PECO’s proposed Section 1307 AEPS cost recovery mechanism or, instead, defer consideration of such mechanism until a future proceeding when PECO submits, for the Commission’s review and approval, its proposed default service implementation plan.

In its Reply Brief, PennFuture endorsed PECO’s positions concerning interpretation of the relevant statutory section and supported the request for implementation of the AEPS surcharge as requested in the Petition.
B.
Incremental Sales
The first issue concerns which AECs are eligible for banking by PECO during its cost recovery period.  PECO’s position is that, as it did not sell any electricity generated from alternative energy sources during the twelve months immediately preceding the effective date of the AEPS Act (the base year), any eligible AEC will qualify for banking.  OSBA contends that according to the plain language of Section 3(e)(7), to be bankable during the cost recovery period, an AEC “must be associated with the total amount of electricity that the seller of the AEC delivered to Pennsylvania customers from Tier I and Tier II during the base year.”  OSBA Reply Brief at 5.  In other words, the difference between them is whether the electricity from alternative energy sources is incremental to the buyer of the credit or the seller.

The language in Section 3(e)(7) on first review does appear to support the interpretation presented by OSBA:  “Bankable credits shall be limited to credits associated with electricity sold from Tier I and Tier II sources during a reporting year which exceeds the volume of sales from such sources by an electric distribution company or electric generation supplier during the 12-month period immediately preceding the effective date of this act.”  (emphasis supplied).
Upon further review, however, it is clear that that same language also supports the position taken by PECO and PennFuture:  “Bankable credits shall be limited to credits associated with electricity sold from Tier I and Tier II sources during a reporting year which exceeds the volume of sales from such sources by an electric distribution company or electric generation supplier during the 12-month period immediately preceding the effective date of this act.”  (emphasis supplied).
Therefore, I agree with PECO and PennFuture that the language of the statute does support the position that the banking provision was intended to allow an electric distribution company (PECO) to bank credits associated with electricity sold in excess of the volume of alternatively generated electricity sold by that electric distribution company (PECO) during the base year, the 12-month period preceding the effective date of the AEPS Act.
While adoption of the OSBA’s approach would appear to be consistent with the intent of ACT 213 to encourage the use of alternative energy sources, since otherwise PECO would be able to bank credits even though there were had been no increase in the amount of alternative energy sold in Pennsylvania since the base year, in fact it would frustrate that intent.  As pointed out by PECO in its Reply Brief at 9, even if some of the AECs PECO may procure and bank are currently being sold to other electric distribution companies or suppliers, the fact is that all such companies face increasing portfolio requirements.  “Indeed, OSBA’s interpretation would effectively read out the word “existing” from the definition of alternative energy sources.  See 73 Pa.C.S.A. §1648.2 (defining an alternative energy source to be “existing and new” sources for the production of electricity).”  Or, as PennFuture put it in its Reply Brief at 4, “OSBA’s argument conflicts with the concept of freely tradable AECs, because OSBA’s interpretation assumes that only pre-Act EDCs or EGSs – those that sold measurable amounts of electricity – are able to sell AECs to be banked during the Cost Recovery Period.”
The clear legislative intent is that banking of alternative energy credits is to be encouraged as a means of supporting the alternative energy industry now, rather than having electric distribution companies wait until the end of their cost recovery periods to undertake the steps necessary to comply with their AEPS requirements.  This is the obvious conclusion from the recent amendment to the AEPS Act whereby the definition of “force majeure” was revised to specifically include banking of AECs during the transition period as evidence of a good faith effort by an electric distribution company to comply with its AEPS requirements.  73 P.S. §1648.2, 35, Pa. House Bill No. 1203, Printer No.2343. 
Therefore, Section 3(e)(f) should be read to define eligible AECs as being based on the sales of electric energy from Tier I and II sources prior to the effective date of the AEPS Act by the EDC or EGS seeking to bank the credits, not the sales of such energy by the seller of the credits.  Because PECO had no sales from Tier I sources prior to the effective date of Act 213, PECO is entitled to bank all AECs it may procure as approved by the Commission.
C.
Pennsylvania Delivery Requirement
OSBA further contends that AECs eligible for banking must not only be associated with electricity in excess of the amount generated by alternative energy sources sold during the base year by the seller of the credit, but also that the electricity must be sold in Pennsylvania during the rate cap period.
In support of its position, OSBA explains that the first sentence of Section 3(e)(f) provides that, to be bankable, an AEC must be associated with “retail sales.”  The second sentence further provides that a bankable credit must be “associated with electricity sold” by an electric distribution company or supplier.  As an EDC is a jurisdictional public utility and an EGS is an entity which uses the facilities of a jurisdictional public utility, OSBA asserts that the AEC must therefore be associated with electricity sold to Pennsylvania retail customers, which are defined in Section 2803 of the Public Utility Code, 66 Pa.C.S.A.§2803, as “a direct purchaser of electric power.”

There are several reasons why this position must be rejected.  First, as noted by PennFuture in its Reply Brief at 6, if the General Assembly had wished that AECs banked during the cost recovery period were to be associated only with electricity delivered to Pennsylvania retail customers, it certainly could have said so.  It expressly defined the term “alternative energy credit,” and described how the AEC program (including the banking mechanism) was to operate.  While the General Assembly put other limitations on the use of the banking provision, it said nothing about a Pennsylvania delivery requirement.  As PennFuture stated, “The Commission should not impose a limit on bankable credits that the General Assembly did not choose to impose.”
Second, OSBA’s position is inconsistent with the Commission’s rejection of a similar argument presented by the Pennsylvania Department of Environmental Protection (DEP) in Petition of Pennsylvania Power Company for Approval of Interim POLR Supply Plan, Docket No. P-00052188, Commission Opinion and Order entered April 28, 2006  at 148 (Penn Power).  The Commission at p. 148 stated:

It is our determination that DEP’s interpretation regarding the tradability of attributes is contrary to the explicit language of the AEPS Act and inconsistent with the current operation of the renewable energy credit market.  Presently, renewable energy credits are sold as financial products and are not bundled with physical energy sales.  DEP’s interpretation to link the alternative energy credit to physical sales would impose artificial barriers to the creation and trading of alternative energy credits and would serve to hinder the very renewable energy credit market that the AEPS Act seeks to develop.  Accordingly, the Exceptions of DEP are hereby, denied.
The Commission in its Proposed Rulemaking Order
 addressed the delivery requirement at proposed §75.35(d), which provides:
An alternative energy credit shall be certified for that portion of a qualified alternative energy system’s electric generation that is consumed within or delivered to the distribution system of a Pennsylvania EDC or the control area of [an RTO] that manages a portion of Pennsylvania’s transmission system.
OSBA contends that the Commission’s decision in Penn Power is not dispositive of the question of whether the underlying electricity must be sold in Pennsylvania during the rate cap period because while both Sections 3(a) and 3(e)(f) address retails sales to Pennsylvania customers, Section 3(e)(f) contains explicit limitations on which credits are bankable.  OSBA Reply Brief at 5.
This argument must be rejected.  OSBA agrees that there is no Pennsylvania delivery requirement for electricity used to generate AECs after expiration of the rate cap pursuant to Section 3(a).  There is no reason why the electricity underlying an AEC that will be banked must be sold to a Pennsylvania retail customer when there is no such requirement for credits that will be sold after expiration of the cost recovery period.  In both cases, the AEC is being used to meet the same AEPS compliance obligation.

The Commission has repeatedly concluded that the “retail sale” requirements for electric distribution companies and suppliers may be satisfied by procurement of AECs where the electricity underlying the AECs is delivered to PJM and not directly to Pennsylvania customers.  The same result should occur here.

D.
AEPS Surcharge
It is the OCA’s position that while it agrees that PECO is permitted to fully recover its AEPS costs through an automatic adjustment mechanism after expiration of its rate cap, PECO’s request in this proceeding is premature should not be approved by the Commission at this time.  According to OCA, the issue of the appropriate cost recovery mechanism for alternative energy credits should be addressed when PECO files its default service plan pursuant to the Commission’s final regulations in Rulemaking Re: Electric Distribution Companies’ Obligation to Serve Retail Customers at the Conclusion of the Transition Period Pursuant to 66 Pa.C.S.A.§2807(e)(2), Docket No. L-00040169, Final Default Service Rulemaking Order entered May 10, 2007, and the surcharge should be consistent with any final Commission regulations in Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket No. L-00060180, Final Default Service Rulemaking Order entered May 10, 2007.  This would enable the development of the single price to compare, which the Commission directed is to include all the costs of providing service.  In the alternative, should the Commission approve implementation of the surcharge, OCA requests that the Commission should make it clear that this approval is subject to the rights of all parties in future proceedings to further consider the design of the surcharge, with the burden of proof on PECO to demonstrate that the surcharge “. . . is reasonable, consistent with all statutes, Commission regulations and Orders, and properly integrated with PECO default service procurement plan and cost recovery plan.”  OCA Main Brief at 8.
While I understand and agree with OCA’s concerns, I recommend that the Commission approve PECO’s proposed AEPS surcharge in this proceeding as requested.
OCA is correct that the Commission has directed that all default service costs – including the costs of AEPS compliance – be included in a single price to compare. PECO points out, however, that the Commission expressly considered that there may be a distinction in how AEPS and non-AEPS costs are recovered.  In the Final Default Service Order at Docket No. L-00060180, §54.187(e)-(f), the Commission specifically provided that a default-service provider shall use a 1307(f) adjustment clause to recover AEPS costs, but may use an adjustment clause to recover non-AEPS costs.
I agree that to defer consideration of the AEPS surcharge is not necessary to accomplish the goal of arriving at a single price to compare. OCA has it backwards – instead of deferring consideration of the AEPS surcharge until the default service proceeding, the default service proceeding should reflect the AEPS 1307(f) surcharge. If adjustments need to be made to the surcharge as a result of either the default service or AEPS implementation proceedings prior to the expiration of the cost recovery period, then any party is free to make that request in the appropriate proceeding.
The OCA’s alternative request also should be denied, as it would undoubtedly increase the uncertainty associated with buying AECs during the banking period.  This uncertainty is likely to impede the market for AECs, which all parties (as well as the Commission and the General Assembly) agree should be stimulated for the public good.  Uncertainty about the precise AEPS recovery mechanism should not be permitted to undermine the credit banking provisions of Section 3(e)(f).
E.
Conclusion
PECO witness John J. McCawley, P.E., PECO Energy Company, Director, Energy Acquisition, in PECO St. 1 at 8 explained the reasoning behind PECO’s banking proposal:
PECO believes that, considering the developing nature of the renewable energy marketplace and increasing renewable portfolio standards requirements in other states, there may be increasing competition for the energy and AECs generated by Alternative Energy Systems in the Tier I category.  For some alternative energy resources, the more cost effective projects will likely be developed first.
Therefore, PECO believes that it is reasonable to initiate a process now to attempt to begin to acquire a portion of PECO’s expected future AEPS requirements.  Moreover, initiating a multi-year competitive procurement process over 2007 and 2008 will allow PECO to take advantage of Act 213’s AEC banking provisions in order to build an AEC inventory in a way that mitigates the possibility of having to buy more AECs at a later time and over a shorter procurement period, when the demand for credits might be higher.  If PECO were to wait and attempt to procure credits to satisfy all of its AEPS requirements at one time, then PECO would miss out on this unique opportunity enabled by Act 213.

The record amply demonstrates that this initiative to utilize the banking provisions of the AEPS Act to begin procurement of the alternative energy credits necessary to comply with the AEPS Act at the end of the generation rate cap period is consistent with the requirements of the Act and should be approved by the Commission.  The multi-year competitive procurement process, as amended and clarified by the Stipulation between OSBA and PECO, is a reasonable way to proceed under the AEPS Act.  By taking advantage of the banking provisions, PECO’s proposal should assist in mitigating the cost of the AECs and should provide early support for the developing alternative energy market.
The proposal contains a number of features designed to obtain reasonable prices for AECs and to address the current state of alternative energy markets.  In addition to the price cap suggested by OSBA, these features include no discrimination among AEPS non-solar Tier I resources;
 a fixed contract price for AECs only, for a five-year term; staggered procurement and flexibility on project in-service dates; a two-stage bid procedure, with an independent RFP monitor and Commission review and approval of final AEC prices; and reasonable project development and performance requirements for bidders.
Therefore, I recommend that the Commission approve the Petition (as revised by the Stipulation between PECO and OSBA) without modification.

IV.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.

2.
Pursuant to 66 Pa.C.S.A §332(a), the burden of proof in this proceeding is upon petitioner PECO Energy Company.
3.
PECO sustained its burden of establishing that the Petition for Approval of (1) a Process to Procure Alternative Energy Credits during the AEPS Banking Period and (2) a Section 1307 Surcharge and Tariff to Recover AEPS Costs, as revised by Stipulation entered into between PECO Energy Company and the Office of Small Business Advocate, is in compliance with the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §§1648.1 et seq., is reasonable and in the public interest and therefore should be approved by the Commission.
4.
PECO’s Request for Proposals (RFP) as revised and the form Alternative Energy Credit Purchase Agreement for up to 450,000 Tier I non-solar alternative energy credits annually for a five-year period, will result in reasonable prices for the alternate energy credits purchased under contracts entered into pursuant to the RFP for cost recovery through a Section 1307 (66 Pa.C.S.A. §1307) surcharge.

5.
The 450,000 non-solar Tier I alternative energy credits which PECO proposes to procure represents a reasonable quantity of AECS in light of PECO’s 2011 and 2012 compliance requirements.

6.
Section 3(e)(7) of the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §1648.3(e)(7), permits an electric distribution company to acquire and bank alternative energy credits during its cost recovery period.
7.
Section 3(e)(7) of the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §1648.3(e)(7), provides that credits from a Tier 1 or Tier 2 source, in order to be bankable, must be associated with electricity in amounts that exceed the electricity from all Tier 1 and Tier 2 sources sold to retail customers during the 12-month period immediately preceding the effective date of the Act by the electric distribution company seeking to bank the credits.

8.
Section 3(e)(7) of the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §1648.3(e)(7) does not require electric distribution companies seeking to bank alternative energy credits to establish that the associated electricity will be (or was) delivered and sold to retail customers within the Commonwealth of Pennsylvania.
9.
PECO’s proposed AEPS tariff is reasonable and in the public interest and should be approved.
10.
Pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §1648.3, PECO is permitted to defer all costs associated with the procurement of alternative energy credits during its cost-recovery period as a regulatory asset, and to accrue a carrying charge on the unamortized balance.

11.
Pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §1648.3, PECO is permitted to recover, in full and over a one-year period commencing January 1, 2011, the deferred costs associated with procurement of alternative energy credits during its cost recovery period.  
12.
A return of 6% on the unamortized balance of all costs of PECO’s procurement of alternative energy credits during its cost recovery period is reasonable and should be approved.

13.
The form Alternative Energy Credit Purchase Agreement contained in PECO Exh. 1-1 is approved for use with any successful bidder, and in the event any affiliate of PECO is a successful bidder, is approved for purposes of 66 Pa.C.S.A. §2102.
V.
ORDER
THEREFORE,

IT IS RECOMMENDED:

1.
That the Petition for Approval of (1) a Process to Procure Alternative Energy Credits during the AEPS Banking Period and (2) a Section 1307 Surcharge and Tariff to Recover AEPS Costs, as revised by Stipulation entered into between PECO Energy Company and the Office of Small Business Advocate, is approved;
2.
That within 30 days of the entry of the Commission’s order in this proceeding, PECO Energy Company shall file an appropriate tariff supplement consistent with PECO St. 2, Exh. 2.1 (Provision for Surcharge Recovery of Alternative Energy Portfolio Costs) to be effective on one-day’s notice;
3.
That PECO Energy Company is granted a waiver from any final regulations issued by the Commission concerning compliance with the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §§1648.1 et seq. to the extent such regulations are inconsistent with the Request for Proposals or Alternative Energy Credit Purchase and Sales Agreement prior to or during the term of any agreement entered into by PECO Energy Company;
4.
That the Request for Proposals as revised is approved for the procurement of alternative energy credits pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §§1648.1 et seq.;

5.
That the form Alternative Energy Credit Purchase Agreement contained in PECO Exh. 1-1 is approved for use with any successful bidder, and in the event any affiliate of PECO Energy Company is a successful bidder, is approved for purposes of 66 Pa.C.S.A. §2102;
6.
That pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §1648.3, PECO Energy Company is permitted to defer all costs associated with the procurement of alternative energy credits during its cost-recovery period as a regulatory asset, and to accrue a carrying charge on the unamortized balance;

7.
That pursuant to the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §1648.3, PECO Energy Company is permitted to recover, in full and over a one-year period commencing January 1, 2011, the deferred costs associated with procurement of alternative energy credits during its cost recovery period;
8.
That a return of 6% be applied on the unamortized balance of all costs of PECO’s procurement of alternative energy credits during its cost recovery period is reasonable and should be approved; and

9.
That upon acceptance and approval by the Commission of the tariff supplement filed by PECO Energy Company consistent with this Order, this proceeding shall be marked closed.

	Date:
	August  21, 2007
	
	_________________________________
	

	
	
	
	Marlane R. Chestnut
	

	
	
	
	Administrative Law Judge
	


                                                            APPENDIX A

Statements and Exhibits PECO AEPS Petition P-00072260

	

	Date

Party

Caption

Description

Exhibits/Attachments

Admitted

3/19/07

PECO

Petition

Petition, including statements and exhibits

3/19/07

PECO

St. 1

Direct testimony:  John J. McCawley, P.E., PECO Energy Company, Director, Energy Acquisition

Exh. 1.1 (RFP, revised, includes Articles 1 – 7, Exhs. 1-6)

PHO #3, 6/26/07

3/19/07

PECO

St. 2

Direct testimony:  Alan B. Cohn, PECO Energy Company, Manager, Revenue Analysis, Retail Rates

Exhs. 2.1, (tariff)

2.2 (hypothetical), 2.3 (notice), 2.4 (response to 53.52(a))

PHO #3, 6/26/07

3/19/07

PECO

St. 3

Direct testimony:  (Dr.) Susan F. Tierney, PhD, Analysis Group, Inc., Managing Principal

PHO #3, 6/26/07

6/4/07

OSBA

St. 1

Direct testimony:  Brian Kalcic, Excel Consulting, Principal

Appendix

PHO #3, 6/26/07

6/22/07

Stipulation 1

Stipulation:  PECO/OSBA

PHO #3,

6/26/07

6/22/07

Stipulation 2

Stipulation:  All parties

PHO #3,

6/26/07




� 	PECO St. 1 is the direct testimony of John J. McCawley, P.E., PECO Energy Company, Director, Energy Acquisition, along with Exh. 1.1; PECO St. 2 is the direct testimony of Alan B. Cohn, PECO Energy Company, Manager, Revenue Analysis, Retail Rates, along with Exhs. 2.1 through 2.4; and PECO St. 3 is the direct testimony of Dr. Susan F. Tierney, PhD, Analysis Group, Inc., Managing Principal.


� Act 213 was recently amended, Act 35, Pa. House Bill No. 1203, Printer No.2343, attached to PECO’s Reply Brief as Exhibit A. 


� 	The third possibility, that the incremental sales be determined in relation to those of the alternative energy source, was not adopted or endorsed by any party in this proceeding.


�	Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket No. L-00060180, Proposed Rulemaking Order entered July 25, 2006.


�	PECO indicated that it is continuing to evaluate the development of the solar marketplace and may seek approval in the future for early procurement of Tier I solar AECs.  PECO St. 1 at 18-19.
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