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HISTORY OF THE PROCEEDING

On September 19, 2006, Kabir Hussain (“Hussain” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following: that the Complainant purchased the property at 5220 Walnut Street on June 16, 2004; that the gas line has been locked since he purchased the building; that he paid bills in the amount of $36.00, $16.00 and $55.00 for gas; that he received a bill for $4,604.91 on June 17, 2005; that the Respondent replaced the meter on April 22, 2005; that he did not receive a bill between October 2004 and March 2004 (sic); that the Respondent did not supply the duplicate bills that he requested; that there are incorrect charges on his bill; and that the Respondent did not investigate his June 2005 complaint until June 2006.  The Complainant requested that the Commission investigate the matter and cancel the bill he received from the Respondent.

On October 24, 2006, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there were incorrect charges on the Complainant’s gas bills.  The Respondent denied that there was no gas service at the property.  The Respondent averred that the property had gas service since May 26, 2004.  The Respondent stated that the Complainant received estimated bills from May 26, 2004 through April 15, 2005 because the electronic recording transmitter in the automatic meter reading device was malfunctioning.  The Respondent admitted that it replaced the meter at the service address on April 22, 2005.  The Respondent stated that, on June 17, 2005, the Complainant received the second re-bill in the amount of $2,639.34 for a total balance of $4,514.61.  The Respondent denied that the Complainant called to request duplicate bills or that he called to complain about his bill in June 2005.  The Respondent referred to the Bureau of Consumer Services decision dated July 12, 2006, which indicated that the Complainant was responsible for the account balance and required the Respondent to waive the late fees.

The hearing in this matter was originally scheduled for January 31, 2007.  By hearing notice dated February 1, 2007, it was rescheduled to April 11, 2007.

The initial hearing in this matter was held on April 11, 2007, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Kabir Hussain, testified in support of the complaint and sponsored 12 exhibits:  Complainant’s Exhibit 1-deed for 5220 Walnut Street, Philadelphia, PA 19139, dated June 16, 2004; Complainant’s Exhibit 2-Water Department Document for Account No. 602055900 at 5220 Walnut Street, Philadelphia, PA 19139; Complainant’s Exhibit 3-receipts for repairs dated January 2006; Complainant’s Exhibit 4-three receipts for cleaning the property dated February 10, 2006, March 12, 2006 and March 11, 2006; Complainant’s Exhibit 5-Zoning permit issued March 3, 2006; Complainant’s Exhibit 6-Business card/receipt for appliances, dated May 2, 2006; Complainant’s Exhibit 7-Home Improvement Agreement HVAC Installation dated May17, 2006; Complainant’s Exhibit 8-three page document related to Home Depot installation of boiler and gas piping on June 5, 2006; Complainant’s Exhibit 9-Diagram of boiler and meters for 5220 Walnut Street
; Complainant’s Exhibit 10-picture with birdcage; Complainant’s Exhibit 11-picture of meters
 ; and Complainant’s Exhibit 12-bill dated August 18, 2006. Laureto A. Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent presented one witness, Anne Marie Cromley, a senior customer review officer for the Respondent, who sponsored five exhibits: PGW Exhibit 1-Account statement from June 2004 through April 2007; PGW Exhibit 2-Contacts
; PGW Exhibit 3-Field information; PGW Exhibit 4-the Board of Revision of Taxes Report for 5220 Walnut Street; and PGW Exhibit 5-the Bureau of Consumer Services decision dated July 12, 2006.

During the hearing the parties agreed that the Respondent would restore gas service to the Complainant.  The restoration was scheduled to occur within thirty days of the hearing.  The record close date was set for May 11, 2007 to address any problems with the restoration.  During the thirty day period the parties did not contact the presiding officer.

The ruling on the admission of Complainant’s Exhibit 9 was deferred.  After reviewing the record, it is clear that the exhibit contains inaccurate information and hearsay.  Therefore, the Respondent’s objection is sustained and the exhibit is not admitted into evidence.

The record in this case consists of a 117-page transcript and 14 exhibits.  The record in this case closed on May 11, 2006.

FINDINGS OF FACT
1.
The Complainant is Kabir Hussain, 344 N. 42nd Street, Philadelphia, PA 19104.

2.
The Respondent in this proceeding is the Philadelphia Gas Works.

3.
The Complainant is the owner of the property at 5220 Walnut Street, Philadelphia, PA 19139 (Tr. 7, 8, 15, 83; C. Ex. 1; PGW Ex. 4).

4.
The complaint in this matter concerns the account for 5220 Walnut Street, second floor, Philadelphia, PA 19139 (Tr. 7, 59, 78, 80; C. Ex. 12; PGW Ex. 1,2).

5.
The Complainant purchased the property at 5220 Walnut Street, Philadelphia, PA 19139 on June 16, 2004.  The property is a two story building with a basement (Tr. 13, 15, 16, 83; C. Ex. 1; PGW Ex. 4).

6.
There is a store on the first floor of the property and an apartment on the second floor of the two story property.  There are two meters in the basement (Tr. 13, 14, 16, 80).

7.
When the Complainant contacted the Respondent on May 18, 2004, the Respondent initiated a turn on order (Tr. 70, 77; PGW Ex. 2, p. 3).

8.
The Respondent turned the gas service on at 5520 Walnut Street, second floor, on May 26, 2004 (Tr. 77, 89; PGW Ex. 1, p.2; PGW Ex.3, p. 6).

9.
Although there was a first floor meter and a second floor meter, the appliances in the property were on the second floor meter, number 1435801.  The starting index was 5431 (Tr. 78; PGW Ex. 1, 3).

10.
The Respondent sent the Complainant estimated bills in June and July 2004 (Tr. 60; PGW Ex. 1, p. 2).

11.
The two estimated bills were cancelled when an actual reading was obtained in August 2004.  The Complainant was re-billed for using 9 ccfs of gas.  The bill was for $54.94 for the period from May 26, 2004 to August 16, 2004 (Tr. 60, 61; PGW Ex. 1, p. 1).

12.
Between September 16, 2004 and April 15, 2005, the Respondent sent the Complainant seven estimated bills because the automatic meter reading device was not working properly (Tr. 20; 61, 62; PGW Ex. 1, p. 1).

13.
On April 22, 2005, meter number 1435801 was removed and meter 1539179 was installed.  When the meter was removed, the reading was 8189.  Therefore, the Complainant was billed for the usage from the September 2004 reading until the April 22, 2005 removal reading (Tr. 32, 62-64, 78; PGW Ex. 1, PGW Ex. 3, p. 5).

14.
The Complainant was also billed for the 127 ccfs of usage between April 22, 2005 and May 16, 2005 (Tr. 62; PGW Ex. 1).

15.
After the new meter was installed, the Respondent billed the Complainant based on actual meter readings (Tr. 63; PGW Ex. 1).

16.
The Complainant filed an informal complaint with the Commission contesting the make-up bill (Tr. 68; PGW Ex. 2, p. 3; PGW Ex. 5).

17.
The Respondent’s technician performed a trace meter and piping on June 5, 2006.  The technician found a 100,000 BTU heater, three ranges and four water heaters (Tr. 72, 79, 93; PGW Ex. 3, p. 3).

18.
The Bureau of Consumer Services decision, dated July 12, 2006, indicated that the bills for service to 5220 Walnut Street were correct as rendered.  The Complainant was responsible for the bill in the amount of $8,238.14 (Tr. 85; PGW Ex. 5).

19.
The Complainant paid the Respondent $8,063.10 on July 31, 2006 (Tr. 54, 66; C. Ex. 12, PGW Ex. 1, pp. 3, 5).

20.
On August 1, 2006, the Respondent waived $572.67 in late payment charges leaving the Complainant’s account with a credit of $257.39 (Tr. 67; C. Ex. 12; PGW Ex. 1, p. 5, PGW Ex. 2, p. 2).

21.
In response to the Complainant’s request for a refund, the Respondent refunded $244.55 to him on October 11, 2006 (Tr. 67; PGW Ex. 1; PGW Ex. 2, p. 2).

22.
The Respondent’s technician conducted a trace meter and piping on October 25, 2006.  The technician found that the first floor fuel line with one range and one water heater was on the second floor meter (meter number 1539179).  The reading was 1265 (Tr. 73, 75; PGW Ex. 3, p. 1).

23.
On October 25, 2006, in accordance with Ms. Cromley’s instructions the technician installed locks on the two meters at the Complainant’s property (Tr. 81).

24.
The account was terminated on October 25, 2006 (Tr. 65; PGW Ex. 1, 2).

25.
The Complainant made five payments on the account.  He paid the following amounts on the following dates: $36.38 on June 28, 2004; $16.13 on September 2, 2004; $54.87 on October 13, 2004; $8,063.10 on July 31, 2006; and $14.76 on November 13, 2006 (Tr. 65, 66; PGW Ex. 1, pp. 3, 5).

26.
At the time of the hearing, there was no outstanding balance on the Complainant’s account (Tr. 66; PGW Ex. 1).

27.
During the hearing the Respondent and Complainant resolved the issue of turning the gas service on by agreeing that Ms. Cromley would set up the turn on and arrange for a service person to go to the property and inspect the facilities.  If the facilities are set up correctly, the gas service will be turned on.  If the service person encounters problems, Ms. Cromley will give the information to the Complainant for him to address (Tr. 37, 38).

DISCUSSION
Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence . Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).

The following facts are undisputed.  The Complainant purchased the two story property at 5220 Walnut Street on June 16, 2004 (Tr. 13, 15, 16, 83; C. Ex. 1; PGW Ex. 4).  The Respondent sent the Complainant seven estimated bills between September 16, 2004 and April 15, 2005 (Tr. 20, 61; PGW Ex. 1, p. 1).  On April 22, 2005, the Respondent removed meter number 1435801 and installed meter number 1539179 (Tr. 32, 62, 78; PGW Ex. 1, PGW Ex. 3, p. 5).  The Respondent’s technician performed a trace meter and piping on June 5, 2006 (Tr. 72, 79; PGW Ex. 3, p. 3).  The Complainant paid the Respondent $8,063.10 on July 31, 2006 (Tr. 54, 66; C. Ex. 12, PGW Ex. 1, pp. 3, 5).

The Complainant testified that prior to purchasing the property he went to the Respondent’s office to see what he needed.  He was advised to go to City Hall and get a permit (Tr. 40).  The Complainant testified that there were no operable appliances in the property when he purchased it (Tr. 38, 39).  He said that the stove on the second floor was inoperable and the boiler was broken (Tr. 39).

The Complainant testified that he requested gas service during the second or third week in June 2004 (Tr. 17, 39).  He said that in response to his request, the Respondent stated that the service would be checked and turned back on (Tr. 18).  When the Respondent’s technician came to the property, he said that there was a problem with the boiler and the gas could not be turned on until the boiler was set up (Tr. 18).

The Complainant stated that when the three water heaters and a boiler were installed, he was told that there was no gas in the building (Tr. 26, 27; C. Ex. 7, 8).  The installer from Home Depot explained that the installation of the boiler and the gas piping was completed and leak tested and that the gas pressure gauge was installed and the piping was pressurized (Tr. 27; C. Ex. 8).

The Complainant testified that the tenants moved in June 2006 (Tr. 29).  The tenant on first floor moved in with lease for two years.  They asked him to turn on the gas because they cannot get permits from the City Health department (Tr. 29).

With respect to bills, the Complainant testified that he started receiving bills for $16.33.  He said that after he paid a bill for $38.00, he called the Respondent because the service was not on (Tr. 18, 19).  The Complainant received a make-up bill, dated June 17, 2005, for 

$4,604.91 (Tr. 20).  It was for estimates from September 16, 2004 through May 16, 2005.  He stated that the Respondent had been sending the bills to 4111 Ludlow Street (Tr. 20).

The Complainant proffered copies of two pictures to support his assertion that the meters were locked since he purchased the building (Tr. 46, C. Ex. 10, 11).  He said that he took the pictures in June 2005 (Tr. 45).  The pictures were not admitted because the copies were dark and the locks were not visible.

The Complainant presented a diagram which was marked Complainant’s Exhibit 9.  The Complainant testified that the first floor meter and the second floor meter were locked and that they are still locked (Tr. 30, 43-45; C. Ex. 10).  The Respondent’s counsel, Mr. Farinas, cross-examined the Complainant regarding the diagram (Tr. 40; C. Ex. 9).  After the Complainant said that it was drawn a couple of months before the hearing, Mr. Farinas questioned the entries on April 11, 2007 (Tr. 40-42).  The Complainant said that he added the meter reading for April 11, 2007 on the morning of the hearing (Tr. 42).

The Complainant stated that at the time he purchased the building, June 16, 2004, the reading on the second floor meter was 4360 and that on April 11, 2007 the reading was the same.  He said that the first floor meter 1539179 was installed brand-new (Tr. 31).  Mrs. Cromley testified that the Complainant’s diagram is incorrect.  On the diagram the first floor meter, meter number 1435801, is marked as the second floor meter (Tr. 80; C Ex. 9).  In addition, meter number 1539179 is the second floor meter (Tr. 80; C Ex. 9).

The evidence presented by the Respondent shows that the original meter for the second floor was meter number 1435801.  In April 2005, the meter was replaced with meter number 1539179.  This information is on the account statement and the bills that the Complainant received.  The starting meter readings also differ.  Since there are inaccuracies in the exhibit and the Complainant could not explain when he drew the diagram and when additional entries were made, Complainant’s Exhibit 9 was not admitted into evidence.

The Complainant is disputing the bill in the amount of $8,063.00 (Tr. 48).  He said that he complained when the bill was $4,006.91 (Tr. 48, 49).  He paid $8,063.00 on July 31, 2006 (Tr. 49).

During the hearing, Mr. Farinas said that the Complainant could have had his gas turned on when the repairs were made and the bill was paid (Tr. 35).  After the parties discussed this matter, it was decided that Ms. Cromley would set up the turn on and contact the service person who would inspect the facilities.  If the facilities are set up correctly, the gas service will be turned on.  If the service person encounters problems, Ms. Cromley will give the information to the Complainant (Tr. 37, 38).  Therefore, the issue of turning on the gas service was resolved (Tr. 38).

In response to the Complainant’s contention, that the gas service was never turned on, the Respondent’s witness Ms. Cromley testified that the Complainant made payments on June 28, 2004, September 2, 2004 and October 13, 2004 (Tr. 65, 66; PGW Ex. 1, p. 3).  Based on the payments, the Respondent said that it was logical to assume that the Complainant was acknowledging receipt of gas (Tr. 66).

Ms. Cromley denied that the meter related to the Complainant’s account was locked since there was usage on the first and the replacement meters.  There would be no usage if it was locked (Tr. 81, 82).

Ms. Cromley testified that she ordered the technician to lock both meters in October 2006 (Tr. 81).  They were locked on October 25, 2006 pursuant to Ms. Cromley’s orders (Tr. 81, 82).  During the trace meter and piping inspection on October 25, 2006, the technician found that the first floor fuel line with one range and one water heater was on the second floor meter.  The meter, number 1539179, was off but not locked.  The reading was 1265 (Tr. 75; PGW Ex. 3, p. 1).  Ms. Cromley testified that the technician found that the second floor rear meter was locked with handcuffs and bike locks.  Although there was one water heater and one range on the line, the gas was off (Tr. 75; PGW Ex. 3).

The record shows that the Complainant was billed for gas service from May 2004 through October 2006.  The Complainant paid the initial bills.  He contested the make up bill. Although the Complainant insists that the gas service was never turned on because the meters were locked, he has failed to provide evidence to support his assertions.  His testimony that the meter was changed in April 2005 substantiates the fact that the gas service was on at that time.

The Complainant has not produced evidence to show that the charges on his bills were incorrect.  Therefore, he has not sustained his burden of proving that he is entitled to a refund.

The Complainant has failed to sustain his burden.  Accordingly, based on the evidence in the record, the complaint is dismissed.  Since the account balance was paid in full, no payment is due.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa. C.S. §701.

2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. CS. §332(a).

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Kabir Hussain against the Philadelphia Gas Works at Docket No. C-20066888 is dismissed.

2.
That the Respondent’s objection to Complainant’s Exhibit 9 is sustained. Complainant’s Exhibit 9 is not admitted into evidence.

3.
That the record in this case is marked closed.

Date: August 8, 2007
____________________


Cynthia Williams Fordham


Administrative Law Judge

�  ‘The Respondent’s attorney objected to Complainant’s Exhibit 9 because the diagram was inaccurate (Tr. 103)


�  Complainant’s Exhibits 10 and 11, copies of the pictures, were not admitted into evidence (Tr. 115). The Complainant offered to provide original copies of the picture. Since the presiding officer did not receive the originals, the ruling stands.


�  The Complainant objected to PGW Exhibit I becausc he denied that the gas was turned on in May 2004 and he objected to the estimated bills (Tr. 108, 109). The Complainant objected to the information in PGW Exhibit 2. He stated that the Respondent omitted relevant information (Tr. 98, 109, 110). The objections were noted and the exhibits were admitted into evidence (Tr. 109, 110).
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