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HISTORY OF THE PROCEEDINGS


On November 8, 2006, Paschal Nneji (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent) alleging that the Respondent had billed him incorrectly and that his ex-wife, and not he, lived at the service address.  He asked that the Commission investigate the situation and waive the balance of his bill.   


On December 18, 2006, the Respondent filed an answer denying the material allegations of the complaint.  It stated that in December 2001 the Complainant transferred his gas service to his ex-wife but regained possession in November 2002,
 that on August 12, 2005 the Respondent found gas service at the service address, and that the Respondent billed him from December 2001 through August 12, 2005 for $3,759.55.


By Hearing Notice dated January 24, 2007, the parties were notified that an Initial Hearing in this case was scheduled for the morning of March 20, 2007 in Philadelphia.  It also notified the parties that they should be present in the hearing room until their case was called.



A Prehearing Order was issued on January 31, 2007, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance or failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules.


On the day of the hearing, the parties’ case was called.  The Complainant proceeded unrepresented.  He testified on his behalf and introduced no exhibit into the record.  Laureto Farinas, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced 6 exhibits into the record.



This hearing continued on June 11, 2007 for the Respondent to complete its case and the Complainant to cross examine the witness.  At the June 11, 2007 hearing, there was no change in the representation of the parties.


On August 2, 2007, I asked Counsel for the Respondent to submit testimony about the procedure by which it usually shuts off gas service.  On August 16, 2007, I received the Respondent’s response which was marked as PGW Exhibit 7 and was admitted into the record.  To date, I have not received any objections from the Complainant to the admission of PGW Exhibit 7.


The record closed on August 16, 2007.
FINDINGS OF FACT


1.
The Complainant was a customer of the Respondent and took gas service at 7311 Lindbergh Boulevard, Philadelphia, Pennsylvania.  He now lives at 2530 Tori Lane, Brookfield, Connecticut (March 2007 N.T. 4).


2.
The Complainant bought the 7311 Lindbergh residence in March 1999 and got married in December 1999.  The marriage started deteriorating and he was ordered out of the residence by a restraining order (March 2007 N.T. 5, 6).


3.
On January 23, 2002,
 the Complainant called to ask the Respondent to shut off the gas because he could not pay the gas and child and spousal support at the same time.  The Respondent sent him a final bill of about $800 or $900.  But before he could make the first payment, he received another bill that had a current gas use because the Respondent did not have access to the house and could not turn off the gas.  The Respondent did shut off the gas at the curb on September 19, 2002 by lifting the cap up, inserting a special key down, and turning the valve off.  The actual meter reading on September 25, 2002, which is close to September 19, 2002, was 6243 (March 2007 N.T. 7-10, 30, 31, 35; PGW-1, PGW-3).


4.
The Complainant filed for bankruptcy in 2004 and 2005 but his petitions were dismissed.  The second petition was dismissed on November 30, 2005.  He had full access to his property in August 2005 because his ex-wife moved out at that time (March 2007 N.T. 13-15; PGW-2).


5.
On August 12, 2005, the Respondent found the gas was turned back on and was used at the property when the property was under renovation (March 2007 N.T. 31-36; PGW-3).


6.
The Complainant, as the property owner, was billed for the gas used between December 29, 2001 to August 12, 2005 with indexes of 5692 and 8291 respectively (PGW-2).


7.
The Complainant’s gas meter is located outside the house
 (March 2007 N.T. 21, 22).  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this billing dispute the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has incorrectly charged him.    


The Complainant testified that he bought his house in March 1999 and got married in December 1999.  His marriage started deteriorating and he was ordered out of the house in early 2002 by a restraining order.  He then called the Respondent to have the gas shut off because he could not pay the gas and child and spousal support at the same time.  The Respondent sent him a final bill of $800 or $900.  But before he could make the first payment, he received another bill that had a current gas use because the Respondent did not have access to the meter and could not turn off the gas.  The Respondent did shut off the gas at the curb on September 10, 2002 (PGW-3, pp. 3, 4).


The Complainant also testified that he had full access to the property in August 2005 because his ex-wife moved out at that time and that he began renovating the property for rental purposes.   


The Respondent testified that on January 23, 2002, the Respondent received a gas shut off call from the Complainant and that because it did not have access to the property, the Respondent did not shut it off until September 10, 2002.  It testified that it did a curb valve shut off on September 10, 2002, and that this shut off requires to lift the cap up, insert a special key down and turn the valve off.  It also testified that when the property was under renovation, it found the gas was back on again on August 12, 2005, and that, for this reason, the Complainant was billed from December 29, 2001 to August 12, 2005 as the property owner.



On January 23, 2003, the Complainant asked the Respondent to shut off his gas.  It took the Respondent about 9 months to do the shut off (September 10, 2002).  The reason for this inordinate delay is that, the Respondent complained, it did not have access to the inside of the house and that probably the shut off requested occurred in the winter months (N.T. 30).



In part, Section 56.100 (relating to Winter termination procedures), Section 59.24 (relating to Access to meters and discontinuance of service), and Section 59.25 (relating to Notice of desire to have service discontinued), 52 Pa. Code §§56.100, 59.24 and 59.25, provide:
. . .  The covered utilities may not be permitted to terminate heat related service between December 1 and March 31 except as provided in this section or in §56.98 (relating to exception for terminations based on occurrences harmful to person or property).
52 Pa. Code §56.100.

   (a)  Access to meters.  Each public utility shall at reasonable times have access to meters, service connections and other property owned by it on the premises of customers, for purposes of maintenance, operation and meter reading.  Neglect or refusal on the part of customers to provide reasonable access to their premises for the purposes shall constitute sufficient cause for discontinuance of service.

52 Pa. Code §59.24.

   A customer who is about to vacate premises supplied with service by a public utility, or who wishes to have service discontinued, shall give at least 24-hour notice to the utility, specifying the date on which it is desired that service be discontinued.  In the absence of notice, the customer shall be responsible for services rendered.

52 Pa. Code §59.25.


According to the provisions above, a public utility is not permitted to terminate heat related service between December 1 and March 31 and at reasonable times has access to meters, service connection and other property owned by it on the premises of a customer.  If a customer refuses to provide reasonable access, such a refusal is a cause for discontinuance of service.  Further, a customer who wishes to have service discontinued must give at least 24-hour notice to a utility, specifying the date on which he or she desires the service to be discontinued.  Without such a notice the customer is responsible for service rendered.


Here, Mr. Nneji gave the Respondent a notice of his desire to have his gas service discontinued on January 23, 2002.  Because this notice occurred in the winter months, the Respondent could not terminate the service until after March 31.  To wait until September 10, 2002 to discontinue the service, that is six (6) months after the moratorium period, is unreasonable, making the Respondent’s conduct incompatible and irreconcilable with its duty to provide reasonable and adequate service to the public under 66 Pa. Code §1501.  Further, when terminating the service on September 10, 2002, the Respondent did not bother to get the name of the new customer who, in this case, is his wife.  It waited until August 2005, not to get the name of his wife, but to charge the Complainant retroactively to December 1, 2001.


Another reason for the delay is that the Respondent did not have access to the inside of the Complainant’s house.  But, as indicated above, the Respondent has only a reasonable access to the premises for the purpose of meter reading.  The Complainant’s meter is located outside the house, and the Respondent’s insistence on entering the Complainant’s house serves no purpose.  It should be remembered that a customer’s gas line inside a house is the customer’s private line and that a public utility’s ownership and maintenance responsibilities end at the point of delivery at the meter outlet.  United Natural Gas Co. v. Pennsylvania Public Utility Commission, 153 Pa. Super 252, 33 A.2d 752 (1943); Craft v. Pennsylvania Electric Company, 50 Pa. PUC 1 (1976).  If a customer’s private line is not safe, then it is a public utility’s duty to require the line to be repaired or to shut off the gas at the curb.  Stephany v. Equitable Gas Co., 347 Pa. 110, 31 A.2d 523 (1943).  A curb valve shut off requires a special key to turn off the valve and is not easily to be performed by an ordinary gas user.


Instead of shutting off the gas within a reasonable time after receiving the Complainant’s notice of his desire to have gas service discontinued, the Respondent tried to show that the Complainant was still living at his home through a credit report from Trans Union (June 11, 2007 N.T. 49, 50; PGW-4).  It asserted that the Complainant was responsible for gas not only between December 29, 2001 and September 10, 2002 but also between September 10, 2002 to August 2005 when his wife left the house.  


A credit report of a credit reporting agency does not establish that a person doing the credit act lives or resides at the address.  To live in a place or reside there means to occupy that place permanently or continuously for some time.  See Miriam-Webster’s Collegiate Dictionary 681, 996 (10th ed. 1993).  


Further, this report, as evidence, is hearsay.  The guidelines on the use of hearsay in administrative hearings were outlined by the Court in Walker v. Unemployment Board of Review, 27 Pa. Commonwealth Ct. 522, 376 A.2d 366 (1976) as follows:
1.
Hearsay evidence, properly objected to, is not competent evidence to support a finding by an agency.

2.
Hearsay evidence which is admitted without objection will be given its natural probative effect, and may support a finding by an agency if it is corroborated by any competent evidence in the record, but a finding based solely on hearsay cannot stand. 


According to Walker above, for hearsay evidence to have probative value to support a finding of fact, the Commonwealth Court demands corroboration of such evidence.  Here, because the credit report of TransUnion on the Complainant’s credit activity was admitted without objection, this credit report will be given its natural probative effect.  But, for this credit report to support a finding, the report must be corroborated by competent evidence in the record.  There is nothing in this record which is corroborative of the credit report of TransUnion and the credit report should be disregarded.  Therefore, I conclude that there is no evidence of record that the Complainant lived or resided at his house between December 29, 2001 and August 12, 2005.


For the reasons above, I conclude that the Complainant is not responsible for the gas service at his house between December 29, 2001 and August 12, 2005.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has carried his burden of proof.  
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the complaint of Paschal Nneji against Philadelphia Gas Works at Docket No. C-20067102 is sustained.


2.
That Paschal Nneji does not owe the Philadelphia Gas Works any money between December 29, 2002 and August 12, 2005.   


3.
That the record is marked closed.    

Date:
       August 29, 2007    


____________________________________








Ky Van Nguyen








Administrative Law Judge  
� 	Nowhere in the transcript does it indicate that the Complainant regained possession of his house in November 2002.


� 	The Complainant testified that in December 2001 he called the Respondent to shut off the gas at his property.  The Respondent testified that it received this call on January 23, 2002.  I based my finding of fact on the Respondent’s date because the Complainant was not certain about his date.





� 	The Respondent testified that “it would rather get inside to do a safety shut off, inspect the meter and do a reading, and verify that the gas is off safely” (March 20, 2007 N.T. 35).  It implied that the meter is located inside the house.  Essentially, PGW-7 stated that “Mr. Nneji is supposed to provide access to the property so that PGW can get a final meter reading to finalize his bill” implying also that the meter is located inside the house.  But all the meter readings from January 2002 to December 2002 were actual (PGW-1).  The meter is in fact located outside the house.





� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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