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Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDINGS
On April 19, 2007, John G. Bergdoll, III (Mr. Bergdoll or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against The York Water Company (Respondent or York Water). Complainant alleges a reliability, safety or quality problem with his utility service.  In particular, he alleges that the bursting of a 100-year old, poorly maintained, water line flooded his building and caused property damages in excess of $20,000.  As relief, Complainant requests the replacement of water lines in the City of York, and that the Commission order the Respondent to take measures to avoid reoccurrences of high pressure bursting of pipes.  Also, Complainant requests that the Respondent compensate all persons affected by the high pressure breaks.

According to Commission’s electronic records, the Complaint was served on Respondent on May 17, 2007.

No Answer having been filed by Respondent, on July 6, 2007, Administrative Law Judge, David A. Salapa, issued an Interim Order directing the parties to attempt to resolve the matter themselves and setting the case for resolution conference.

On July 18, 2007, Michael W. Hassell and Anthony D. Kanagy, Esqs. filed Notice of Appearance on behalf of York Water Company.  On the same day, Respondent filed a Motion for Leave to File Answer and Preliminary Objections Nunc Pro Tunc.

On July 18, 2007, Respondent filed an Answer and New Matter, along with Preliminary Objections seeking dismissal of the Complaint.

On July 31, 2007, Complainant filed a reply to Preliminary Objections.  On August 9, 2007, Mr. Bergdoll filed replies to Respondent’s New Matter and Motion for Leave to File Answer and Preliminary Objections Nunc Pro Tunc (Motion).

The matter was assigned to me by Motion Judge Assignment Notice dated July 23, 2007.  The Motion and Preliminary Objections are ready for ruling.

FINDINGS OF FACT

1.
Complainant is John G. Bergdoll, III, 300 West Market Street, York, Pennsylvania, 17401.

2. Respondent is The York Water Company.

3.
On April 19, 2007, Mr. Bergdoll filed a Complaint with the Commission against York Water alleging a reliability, safety or quality problem with his utility service.  In particular, he alleges that the bursting of a 100-year old, poorly maintained, water line flooded his building and caused property damages in excess of $20,000.  

4.
As relief, Complainant requests the replacement of water lines in the City of York, and that the Commission order the Respondent to take measures to avoid reoccurrences of high pressure bursting of pipes.  Also, Complainant requests that the Respondent compensate all persons affected by the high pressure breaks.

5.
According to Commission’s electronic records, the Complaint was served on Respondent on May 17, 2007.

6.
No Answer having been filed by Respondent, on July 6, 2007, Administrative Law Judge, David A. Salapa, issued an Interim Order directing the parties to attempt to resolve the matter themselves and setting the case for resolution conference.

7.
On July 18, 2007, Michael W. Hassell and Anthony D. Kanagy, Esqs., filed Notice of Appearance on behalf of York Water Company.  

8.
On the same day, Respondent filed a Motion for Leave to File Answer and Preliminary Objections Nunc Pro Tunc alleging that, although Respondent received service of the Complaint on May 17, 2007, it mistakenly assumed that a copy of the Complaint was automatically forwarded to York Water’s outside counsel.  

9.
On July 18, 2007, Respondent filed an Answer and New Matter denying the material allegations of the Complaint.

10.
 In January of 2001, York Water experienced a leak in a four-inch main that was located near Complainant’s buildings at 24 South Newberry Street and 300 West Market Street.  Water entered Mr. Bergdoll’s property and damaged his carpet.  New Matter ¶ 8-9; Complainant’s Reply to New Matter ¶ 8-9.

11.
On or about May 5, 2001, York Water responded to a reporting of a leak at 300 West Market Street.  The leak was caused by a malfunction or blockage in the sewer lateral that serves 300 West Market Street.  New Matter ¶ 11; Complainant’s Reply to New Matter ¶ 11.

12.
On July 10, 2001, Complainant initiated an action against York Water, the City of York and the Hartford Insurance Company, Complainant’s insurance carrier, in the Court of Common Pleas of York County (Common Pleas Court) for damages that were allegedly the result of the leak that occurred in January of 2001, and for the alleged sewer backup. New Matter ¶ 12; Complainant’s Reply to New Matter ¶¶ 12-16.

13.
On June 5, 2006, the Common Pleas Court granted a Motion for Compulsory Non-Suit made by York Water, the City of York and Hartford Insurance Company. New Matter ¶ 13; Complainant’s Reply to New Matter ¶ 14.

14.
On June 15, 2006, Complainant filed post-trial motions to remove the non-suit, to grant a new trial and for judgment in favor of the Complainant.  New Matter ¶ 14; Complainant’s Reply to New Matter ¶ 14.

15.
On October 27, 2006, the Court of Common Pleas issued an order denying Complainant’s post-trial motions.  New Matter ¶ 15; Complainant’s Reply to New Matter ¶ 15.

16.
On November 20, 2006, Complainant appealed the Common Pleas Court’s October 27, 2006 Order to the Commonwealth Court.  Complainant’s appeal is still pending before the Commonwealth Court.  New Matter ¶ 16; Complainant’s Reply to New Matter ¶ 16.

17.
On July 18, 2007, Respondent filed Preliminary Objections seeking dismissal of the Complaint because: 1) the Commission does not have jurisdiction to hear a complaint based upon events that occurred approximately six years ago; 2) the Commission does not have authority to award damages; and 3) the Commission should not allow Complainant to attack the Common Pleas Court’s decision collaterally. 

18.
On July 31, 2007, Complainant filed a reply to Preliminary Objections alleging that the original Complaint was filed “in or about early 2001” with the Commission.  Reply to Preliminary Objection, ¶¶ 11, 12.

19.  On August 9, 2007, Mr. Bergdoll filed replies to Respondent’s New Matter and Motion for Leave to File Answer and Preliminary Objections Nunc Pro Tunc.

DISCUSSION
Respondent’s Motion for Leave to File Answer and Preliminary Objections Nunc Pro Tunc
On July 18, 2007, Respondent filed a Motion for Leave to File Answer and Preliminary Objections Nunc Pro Tunc.  In its Motion, Respondent admits that on May 17, 2007 the Commission served a copy of the Complainant on York Water.  It also admits that it failed to forward copies of the Complaint to its outside counsel because “Based upon the service of a prior Complaint, York Water assumed that copies of complaints were automatically forwarded to York Water’s outside counsel when they were sent to York Water.”  Motion ¶ 2.  Respondent’s assumption is clearly erroneous.  The Commission can not guess which outside counsel  Respondent has chosen to represent it, without that counsel having entered an appearance in the case.

Pursuant to Title 52 of the Pennsylvania Code, Section 1.2, the Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa. Code § 1.2(a). Although the reasons given by Respondent in support of the Motion for Leave to File Answer and Preliminary Objections Nunc Pro Tunc amount to nothing more than human error or a mistaken assumption, I shall grant Respondent’s Motion because, as I shall discuss further in the paragraphs below, the filing of the Answer and Preliminary Objection Nunc Pro Tunc does not affect the substantive rights of the Complainant.

Respondent’s Preliminary Objections
Respondent’s Preliminary Objections seek to dismiss the Complaint because: 1) the Commission does not have jurisdiction to hear a complaint based upon events that occurred approximately six years ago; 2) the Commission does not have authority to award damages; and 3) the Commission should not allow Complainant to attack the Common Pleas Court’s decision collaterally.  

The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  
In its New Matter, Respondent avers, and Complainant admits in his Reply to New Matter, that the bursting of the water pipes and the flooding of his building had occurred in 2001.  New Matter ¶ 8-9; Complainant’s Reply to New Matter ¶ 8-9.  Section 3314(a) of the Public Utility Cody (Limitation of actions and cumulation of remedies) provides as follows:


(a) GENERAL RULE.-- No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.

66 Pa.C.S. § 3314


Mr. Bergdoll filed this Complaint with the Commission on April 19, 2007, almost six years after the date of the bursting of water pipes and flooding of his building.
  The three-year general limitation period contained in 66 Pa. C.S. § 3314 is not tolled, even though a complaint asserting the same claim has been timely, yet improperly brought in the Common Pleas Court. See Suburban East Tires, Inc. v. Pennsylvania Public Utility Com’n, 582 A.2d 727.  I agree with Respondent that the running of the statute of limitations bars relief from this formal Complaint.  

For the reasons stated above, Respondent’s Preliminary Objection seeking the dismissal of Mr. Bergdoll’s Complaint on the grounds of the running of the statute of limitations must be granted.  Because the Complaint will be dismissed due to the running of the statute of limitations, I shall not address the remaining Preliminary Objections raised by Respondent. 
CONCLUSIONS OF LAW

1.
 The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa. Code § 1.2(a). 

2.
Commission regulations provide for the filing of preliminary objections. 52 Pa. Code §§5.101-5.103.
3.
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

4.
The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).
5.
No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.  66 Pa.C.S. § 3314.

6.
The three-year general limitation period contained in 66 Pa. C.S. § 3314 is not tolled, even though a complaint asserting the same claim has been timely, yet improperly brought in the Common Pleas Court. See Suburban East Tires, Inc. v. Pennsylvania Public Utility Com’n, 582 A.2d 727.  
ORDER
THEREFORE, 

IT IS ORDERED: 

1.
That The York Water Company’s Motion for Leave to File Answer and Preliminary Objections Nunc Pro Tunc is granted.     
2. 
That The York Water Company’s Preliminary Objections seeking to dismiss the Complaint filed by John G. Bergdoll, III, at Docket No. C-20077758, are granted.
3.
That the Complaint filed April 19, 2007, by John G. Bergdoll, III, against The York Water Company at Docket Number C-20077758, is dismissed.

Dated:
August 29, 2007



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge

� In his reply to Respondent’s Preliminary Objections, Complainant alleges that, in 2001, he filed a prior complaint with the Commission regarding the same water pipe break.   The Commission has no electronic record of either a formal or informal complaint filed by Complainant in 2001.  In fact, the present Complaint appears to be the only Complaint filed in Mr. Bergdoll’s name.  If indeed Complainant has filed a Complaint with the Commission back in 2001, it was his duty to plead this fact with sufficient specificity as to allow its identification.  The vague allegations contained in Complainant’s reply to Preliminary Objections regarding that filing are certainly insufficient.
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