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Before us is the Initial Decision (I.D.) of Administrative Law Judge Mark A. Hoyer that was issued on June 14, 2007.  No exceptions were filed to the decision.  ALJ Hoyer correctly concluded that the Complainant has been less than diligent in timely reviewing his long-distance telephone bills.  Nonetheless, adoption of the I.D. may result in a fundamentally unfair result for the Complainant.  Although the factual findings of the I.D. clearly demonstrate that most likely the Complainant was unfairly charged by more than one primary interexchange carrier (IXC) for long-distance services, the I.D. reaches the conclusion that the small refund given to Complainant by AT&T Communications of Pennsylvania, Inc. (AT&T) is sufficient because Complainant failed to meet his burden of proof.  Based on the factual findings of the I.D., this conclusion is wrong.  Instead, the case should be remanded to the Office of the Administrative Law Judge (OALJ) for a more detailed review of whether Complainant is lawfully entitled to a larger refund of fixed charges on his bill under his long-distance plan.

The findings of ALJ Hoyer adequately demonstrate that for an extended period of time Complainant made use of long-distance services from his presubscribed primary IXC of choice for interLATA and intraLATA toll calls.  The IXCs selected by and presubscribed to by Complainant were MCI Telecommunications Corporation (MCI) from May 23-24, 1997 to October 9, 1997, Sprint Communications Corporation (Sprint long-distance) from October 9, 1997 to April 1998, and MCI from on or about April 28, 1998 (intraLATA toll calls) to July 29, 1998 (interLATA toll calls) to the time that Complainant filed his Formal Complaint with the Commission on May 18, 2006.  Both ALJ Hoyer’s I.D. and the record of the case adequately demonstrate that Complainant continued to be billed fixed monthly charges under a long-distance services plan of AT&T as if AT&T had continued to be Complainant’s selected and presubscribed IXC of choice for inter- and intraLATA toll calls during the 1997-2006 time period.

Again, ALJ Hoyer correctly concluded that Complainant was less than diligent in timely examining the long-distance portions of his telephone bills that were rendered by his incumbent local exchange carrier (ILEC) telephone service provider, The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania (Embarq PA – f/k/a The United Telephone Company of Pennsylvania/Sprint).  Such a timely examination would have disclosed that AT&T was continuing to bill fixed charges
 to the Complainant for a long-distance service plan although Complainant had selected and presubscribed to a different primary IXC.  Although customers have a duty to examine their utility bills promptly and carefully, Complainant’s inattention can be excused somewhat by the fact that telephone bills are notoriously confusing to customers.  Of course, all public utilities have an obligation to render accurate bills, and, equally, public utilities are far more sophisticated about rendering bills than most customers are in understanding them.  ALJ Hoyer’s findings of fact, supported by the record of the proceeding, clearly demonstrate that AT&T’s “double billing” should not have continued for such a prolonged period of time.  This is especially true since Embarq PA, the ILEC provider of local telephone service to Complainant, was also providing billing services for all of the IXCs included in this matter, and was intimately involved in implementing Complainant’s IXC presubscription “1+” dialing choices for his intra- and interLATA long-distance traffic.

For example, Complainant’s Exhibit 1 plainly indicates that, if AT&T had received the “appropriate TCSI disconnect notification from Sprint” (Sprint here connotes Embarq PA f/k/a The United Telephone Company of Pennsylvania/Sprint), it most likely would have deactivated Complainant’s “AT&T billing account.”
  The same AT&T e-mail appears to denote that, as far as AT&T was concerned, Complainant in 2006 was somehow still presubscribing to “AT&T Dial – 1 Service.”  However, the evidentiary record and the findings of ALJ Hoyer demonstrate that AT&T had ceased to be Complainant’s presubscribed and primary IXC of choice for “1+” dialed intra- and interLATA calls since May 1997.  For example, a number of the Embarq PA rendered bills for AT&T were also indicating Complainant’s “Current carrier selections” as being: (1) “Local toll: MCI – no change” for intraLATA calls; and (2) “Long distance: MCI – no change” for interLATA calls.  These indications were provided for both of Complainant’s presubscribed telephone numbers.  Complainant’s Exh. No. 2, Embarq. PA “Monthly statement: May 16, 2003,” p. 4.

Accepting the I.D.’s result and dismissing the Formal Complaint would be fundamentally unfair to Complainant.  Moreover, this Commission will deliver the undesirable signal that possible errors that have been committed by ILECs and/or IXCs in the “1+” presubscription and billing process for intra- and interLATA toll calls cannot be easily remedied or will simply be ignored by this Commission.  The Commission does not regulate the intrastate rates for the long-distance services of IXCs since such services are deemed to be “competitive” under 66 Pa.C.S. § 3018(a)&(b)(1).  However, 66 Pa.C.S.             § 3018(b)(3) does not “limit the authority of the commission to regulate the privacy of interexchange service and the ordering, installation, restoration and disconnection of interexchange service to customers.” (Emphasis added.)  See also Firetree, LTD v. AT&T Communications of Pennsylvania, LLC, Docket No. C-20055714, Order entered November 16, 2006.

Therefore, I move that:

1. This proceeding be remanded to the Office of Administrative Law Judge.

2.
The presiding Administrative Law Judge first ascertain whether Complainant wishes to continue the present action.

3.
The Complainant inform the Commission and the presiding Administrative Law Judge whether he wishes to maintain the present action within twenty (20) days following receipt of the appropriate written notification from the presiding Administrative Law Judge.

4.
If the Complainant wishes to continue the present action, the presiding Administrative Law Judge examine and enter appropriate and more detailed findings on whether Complainant is lawfully entitled to a larger refund associated with the fixed charges on his long-distance plan and for an appropriate period of time during which Complainant did not make use of the long-distance service at issue.  The presiding Administrative Law Judge should conduct such further proceedings as necessary culminating in the issuance of an Initial Decision on Remand.
5.
In the event that Complainant does not wish to maintain the present action or fails to timely respond to the written notification of the presiding Administrative Law Judge, the presiding Administrative Law Judge issue an Initial Decision on Remand dismissing the Formal Complaint and closing the case.
6.
The Office of Special Assistants prepare the appropriate Order consistent with this Motion.
DATED:
August 30, 2007


















James H. Cawley










  Vice Chairman

� The AT&T long-distance plan fixed charges were initially of a small value in the $1-$5 range.  Complainant’s direct testimony, Tr. at 22, and Complainant’s Exh. 2.


� Complainant’s Exh. 1, e-mail dated May 31, 2006 from Mr. David DeGarmo, AT&T, to Ms. Jennifer L. Kelley, Agent, Bureau of Consumer Protection, Pa. Office of Attorney General, attached to June 1, 2006 letter communication from Ms. Kelley to Complainant.  
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