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BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Recommended Decision of Administrative Law Judges (ALJs) Cynthia Williams Fordham and Angela T. Jones issued on July 24, 2007, in the above-captioned proceeding involving proposed changes in the rules, regulations, and rates of Philadelphia Gas Works’ (PGW or the Company) tariff.  Also before the Commission are the Exceptions and Reply Exceptions filed thereto.



Exceptions to the Recommended Decision were filed on August 20, 2007, by the following Parties:  PGW, Hess Corporation (Hess), Action Alliance of Senior Citizens of Greater Philadelphia and the Tenant Union Representative Network (AA or Action Alliance), Interstate Gas Supply, Inc. (IGS), Philadelphia Housing Authority (PHA), Philadelphia Industrial & Commercial Gas Users Group (PICGUG), the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA).



The School District of Philadelphia (School District) filed Reply Exceptions on August 29, 2007.  The following Parties filed Reply Exceptions on August 30, 2007:  PGW, PHA, PICGUG, AA, the OTS, the OCA and the OSBA.
I.
HISTORY OF THE PROCEEDING TC "I.
HISTORY OF THE PROCEEDING" \f C \l "1" 


On December 22, 2006, PGW filed Supplement No. 16 to Tariff Gas – Pa. P.U.C. No. 2 to become effective February 20, 2007.  In the tariff, the Company proposed changes in rules, regulations and rates calculated to produce $100,000,000 (9.6%) in additional annual revenues.  PGW also requested to retain the revenue derived from off-system gas sales and capacity release credits, which was estimated to be $10,000,000.  PGW also filed the direct testimony of eight witnesses.



By Order entered February 8, 2007, the Commission instituted an investigation into the lawfulness, justness and reasonableness of the proposed rate increase.  Pursuant to Section 1308(d) of the Public Utility Code (Code), 66 Pa. C.S. § 1308(d), Supplement No. 16 to Tariff Gas – Pa. P.U.C. No. 2 was suspended by operation of law on February 8, 2007, until September 20, 2007, unless otherwise directed by Order of the Commission.  In addition, the Commission ordered that the investigation include consideration of the lawfulness, justness and reasonableness of PGW’s existing rates.  The matter was assigned to the Office of Administrative Law Judge (OALJ) for resolution by hearings and for the issuance of a Recommended Decision.


On December 28, 2006, the OTS entered its Notice of Appearance.


The following entities filed Formal Complaints in the matter:  the OCA, the OSBA, AA, and PICGUG.  A total of 71 Formal Complaints were filed in the matter.


The following entities filed Petitions to Intervene in the matter which were granted:  IGS, PHA, Hess, PECO Energy Company (PECO), the School District and the Archdiocese of Philadelphia (Archdiocese).



A Prehearing Conference was held on February 23, 2007.fillin "Location" \d ""  The following Parties appeared:  PGW, the OTS, the OCA, the OSBA, PHA, the School District, AA, Hess, PICGUG, IGS, and PECO.  In addition, the following pro se Formal Complainants were present:  Ms. Cornelia Hester-Williams and Russell Rossi.


On March 5, 2007, PGW extended the suspension date to September 28, 2007.



Testimony was filed by the following Parties:  PGW, the OTS, the OCA, the OSBA, PICGUG, AA, PHA, the School District, Hess, IGS and the Archdiocese.



Evidentiary hearings were held on May 21, 22, 23, and 24, 2007, in Philadelphia.  The following parties presented testimony and exhibits:  PGW, the OTS, the OCA, the OSBA, PICGUG, AA, PHA, the School District, Hess and IGS.  The list of witnesses and exhibits are set fort in Appendix 1 of the Recommended Decision.


The record consists of a 984 page transcript, the statements and exhibits listed in Appendix 1 of the Recommended Decision, ten Main Briefs and nine Reply Briefs.  Although the record concerning the evidentiary hearings officially closed on May 25, 2007, PGW and the OTS were allowed to submit a joint stipulation concerning the bad debt expense calculations, Hearing Exhibit 5, by June 1, 2007.


By Recommended Decision issued July 24, 2007, the presiding ALJs recommended the rejection of the rates contained in PGW’s proposed Supplement No. 16 to Tariff Gas – Pa. P.U.C. No. 2 finding them to be unjust, unreasonable, and unlawful.  Instead, the ALJs recommended that PGW file tariffs, tariff supplements or tariff revisions consistent with a $25 million rate increase.  Additionally, the ALJs sustained, in part, and denied, in part, the Formal Complaints of the following Parties:  the OCA, the OSBA, AA and PICGUG.  All the other Formal Complaints were dismissed.


Exceptions and Replies were then filed as noted above.

II.
PUBLIC INPUT HEARINGS TC "II.
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The public input hearings were held at the Dorothy Emanuel Recreation Center on the evening of March 26, 2007; at the George Washington High School on the evening of March 28, 2007; and at the Community College of Philadelphia in the afternoon and evening of April 9, 2007.  More than 60 witnesses, including State Senators, State Representatives, City Council members, local officials, community groups and residential customers, presented sworn testimony.  The public input testimony is found in the transcript at pages 81 through 406.  (A list of the witnesses is set forth in Appendix 2 of the Recommended Decision).


All of the elected officials stated that the residents of Philadelphia could not afford an increase in rates.

Pa. State Senator Michael Stack 5th Senatorial District



Senator Stack said that this is not the first time that PGW tried to pass its mistakes and poor decisions onto its paying customers.  He said that customers should not be paying for executive bonuses, lobbyist costs and the failed attempt to place a liquefied natural gas import terminal in Port Richmond.  He requested that PGW improve its customer service.
Pa. State Senator Anthony H. Williams 8th Senatorial District



Senator Williams challenged whether the Company’s proposed increase is limited to ten percent, since the cost of gas will also increase.  Furthermore, due to his concern about spiraling rates despite increased revenues, he requested an examination of the management of the Company and questioned whether the financial position of the Company had improved at all since the last rate increase.  In this regard, Senator Williams noted that the Company is requesting a substantial increase, even though the passage of Act 201, 
 and the increase in LIHEAP funding, were designed to improve the Company’s financial position.  Furthermore, he questioned the affect of the proposed increase on the reasonableness and affordability of the Company’s rates.
Pa. State Representative Cherelle L. Parker 200th Legislative District



Representative Parker explained that, in 2004, PGW promised the General Assembly that it would become self-sufficient in four years with increased collection tools and increased LIHEAP funds.  Consequently, the General Assembly passed Act 201 of 2004 and appropriated $200 million additional funds for LIHEAP.  Three years later, a $100 million increase is requested.  It was explained that extra income that consumers hoped to realize from property tax relief and the increase in minimum wage will be eliminated if PGW is allowed to increase its rates as proposed.

Pa. State Representative W. Curtis Thomas 181st Legislative District



Representative Thomas opposed the increase for residential, commercial and industrial customers.  His constituents have complained that their gas bills are higher than mortgage notes.  He requested that PGW deliver quality customer service.  He stated that officials from the City of Philadelphia, the state and PGW must work together to develop a means to keep PGW financially viable, while recognizing that the debt issue needs to be addressed.  He asked the Commission to reject the executive bonuses and examine the filing carefully. 

Pa. State Representative Babbette Josephs 182nd Legislative District



Representative Josephs stated that about half of the PGW customers in Philadelphia cannot pay their bills on time due to the amount of the bills.  The customers are people on fixed incomes who cannot afford the bills.  She pledged to work to help create a better system for reconnecting service that has been terminated.  

Philadelphia City Councilman Frank Rizzo



Councilman Rizzo attended and testified at all four public input hearings.  He mentioned the $1 billion debt and the need to increase state funding for LIHEAP.  He mentioned that a ninety year old senior citizen had not missed a payment in forty years, and when her electronic payment reached PGW one day late due to problems with the payment system, PGW sent a shut off notice.  Councilman Rizzo stated that this as an example of faulty customer service. 

Philadelphia City Councilman Brian O’Neill



Councilman O’Neill urged the Commission to analyze every penny that PGW is spending.  He said that PGW does not deserve a nine percent increase.

Matthew Taubenberger, Legislative Assistant to State Representative George Kenney



Representative Kenney is committed to continue working with the Pennsylvania House delegation to find long-term solutions to the problems of PGW.  Representative Kenney opposed the request to raise rates.
Al Taubenberger, Pres. NE Chamber of Commerce, Republican Candidate for Mayor of Philadelphia



Mr. Taubenberger questioned why the increase for businesses was 13.2%.  He objected to commercial customers getting a higher increase than other customer classes.  He said that PGW must collect from delinquent customers instead of raising rates.

Citizen Testimony



The consistent complaint from the witnesses was that the current bills were higher than ever.  The residential customers who were retired or retiring soon, testified that they were struggling to pay their current bills.  If the rates were increased, they knew they would not be able to pay higher bills with limited income.  Some retired customers also complained about having to contribute to low income programs explaining that it makes their already limited income even less.  Additionally, some customers discussed conservation measures they took in order to reduce the costs of gas.  Some customers had insulated their property and replaced windows and doors.  Others turned down their thermostats and wore sweaters and warmer clothing in the house.  The customers explained that despite these conservation measures, their monthly gas bills were still high.


Some customers expressed concern with the fact that people whose service had been terminated were using dangerous types of alternative heat sources.  Specifically, it was stated that numerous fires have been started because people were using candles, kerosene or space heaters.


The customers continued to complain about customer service.  It was explained that the lines at the service centers were long, and the customer service representatives lacked the necessary training.


A landlord testified that the Landlord Cooperation Program is still not working.  He complained that PGW is not aggressive in collecting from tenants who do not pay.  He requested that PGW send a copy of the delinquency notice to the landlord if the landlord will be responsible for the bill of a previous tenant.  He asked that the quality of service and customer service be improved.  He stated that the Company does not turn the gas off when the customer requests it.



Lastly, the customers urged the Commission to look at the management costs and deny the management incentive bonuses.
III.
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1.
Section 2212(e)-Prior Ratemaking Methodology-Cash Flow Method TC "1.
Section 2212(e)-Prior Ratemaking Methodology-Cash Flow Method" \f C \l "3" 


On July 1, 2000, the Commission assumed jurisdiction over the public utility services being furnished by PGW within the City of Philadelphia.  66 Pa. C.S. § 2212.  It is noted that prior to the passage of the Natural Gas Choice and Competition Act (66 Pa. C.S. §§ 2201 et seq. or the Act), the Philadelphia Gas Commission (PGC) regulated PGW.  Although the PGC continues to approve PGW’s operating budget each year, the Commission, pursuant to 66 Pa. C.S. § 2212(e), is charged with establishing overall rates and charges for PGW.  Section 2212(e) directs the Commission as follows:
Notwithstanding any provision of this title to the contrary, in determining the city natural gas distribution operation’s revenue requirement and approving overall rates and charges, the commission shall follow the same ratemaking methodology and requirements that were applicable to the city natural gas distribution operation prior to the assumption of jurisdiction by the commission, and such obligation shall continue until the date on which all approved bonds have been retired, redeemed, advance refunded or otherwise defeased.

66 Pa. C.S. § 2212(e).


In addition, the Commission is directed to permit the city natural gas distribution operation to impose, charge, or collect rates or charges to provide minimal debt service coverage.  Id.  Further, 66 Pa. C.S. § 2212(c) provides that the provisions of the Act shall apply to the public utility service of a city natural gas distribution operation with the same force as if the city natural gas distribution operation was a public utility under Section 102, 66 Pa. C.S. § 102.



It is well settled that, pursuant to 66 Pa. C.S. § 2212(e), the Commission utilizes the cash flow method of ratemaking to establish PGW’s rates.  The Commission, in its 2001 PGW Base Rate Order, explained that:

[T]he General Assembly clearly directs the Commission, in Section 2212(e) of the Act, to set rates in a base rate proceeding for PGW in accordance with its previous ratemaking methodology and requirements rather than by other ratemaking methods traditionally employed in reviewing public utility rate filings.  In this instance, the previous ratemaking methodology, as contained in PGW’s Management Agreement and affirmed by the Pennsylvania courts, is the cash flow method.

Pa. PUC v Philadelphia Gas Works, Docket No. R-00006042, 2001 Pa. PUC LEXIS 109, *15 (October 4, 2001).  However, as also noted by the Commission’s Order:  
At the same time, the adoption of this ratemaking methodology to set rates for PGW allows the Commission’s other statutory directives, such as minimum debt service coverage and just and reasonable rates, to be fulfilled in accordance with Sections 1301 of the Code and 2212(c) of the Act.

Id. at 15.  As such, it is clear that the Commission is permitted to use other statutory directives, such as the determination of just and reasonable rates, in accordance with the Code and the Act.


2.
Bond Covenants TC "2.
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PGW maintains that it has three bond covenants that it must meet:

(1)
a covenant that requires PGW to maintain funds that are 150% of its annual debt service obligation [debt service coverage covenant];

(2)
a covenant that requires PGW and its owner, the City of Philadelphia, to charge rates that permit PGW to have sufficient cash to pay all of its obligations, including its debt service obligation, during each fiscal year in full when they are due [rate covenant]; and

(3)
a covenant that requires PGW and the City to continuously maintain and operate the Gas Works.

PGW MB at 21 (footnote omitted).



As mentioned above, 66 Pa. C.S. § 2212(e) requires the Commission to permit PGW to satisfy any approved bonds as defined in the Section.

3.
Burden of Proof TC "3.
Burden of Proof" \f C \l "3" 


Section 1301 of the Public Utility Code (Code), 66 Pa. C.S. § 1301, states that “[e]very rate made, demanded, or received by any public utility . . . shall be just and reasonable, and in conformity with regulations or orders of the commission.”  The standard is set forth in Section 315(a) of the Code, 66 Pa. C.S. § 315(a), which reads as follows:

(a)  Reasonableness of rates. ─ In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.

The Commonwealth Court has interpreted this principle as follows:

Section 315(a) of the Public Utility Code, 66 Pa. C.S. § 315(a), places the burden of proving the justness and reasonableness of a proposed rate hike squarely on the utility.  It is well-established that the evidence adduced by a utility to meet this burden must be substantial.
Lower Frederick Township v. Pa. PUC, 409 A.2d 505, 507 (Pa. Cmwlth. 1980).  See also, Brockway Glass v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981).  The Pennsylvania Supreme Court has held that the party with the burden of proof has a formidable task before the Commission can adopt its position.  Even where a party has established a prima facie case, the litigant still must establish that “the elements of that cause of action are proven with substantial evidence which enables the party asserting the cause of action to prevail, precluding all reasonable inferences to the contrary.”  Burleson v. Pa. PUC, 501 Pa. 433, 436, 461 A.2d 1234, 1236 (1983).


The Commission has continued to affirm that the utilities have the burden of proof in base rate proceedings.  In Pa. PUC v. Breezewood Telephone Company, 74 Pa. P.U.C. 431, 442 (1991), the Commission made the following ruling:

Thus, where a party has raised a question concerning an element at issue, the affirmative burden of proving justness and reasonableness of its claim is upon [the utility].



The Commission and the Courts have clearly held that the burden of proof does not shift to the party challenging a requested rate increase.  While the burden going forward may shift, the burden of establishing the justness and reasonableness of every component of a requested rate increase remains on the utility.  The opposing parties have no such burden.  The utility’s burden of establishing the justness and reasonableness of every component of its rate request is an affirmative one.  In contrast, there is no similar burden placed on an intervener to justify a proposed adjustment to the company’s filing.  See Berner v. Pa. PUC, 382 Pa. 622, 116 A.2d 738 (1955).  As stated by the Pennsylvania Supreme Court in Berner:
[T]he appellants did not have the burden of proving that the plant additions were improper, unnecessary or too costly; on the contrary, that burden is, by statute, on the utility to demonstrate the reasonable necessity and cost of the installations . . . .

On this subject, the Commission has ruled as follows:

There is no presumption of reasonableness, which attaches to a utility’s claims, at least none which survives the raising of credible issues regarding a utility’s claims.  A utility’s burden is to affirmatively establish the reasonableness of its claim.  It is not the burden of another party to disprove the reasonableness of a utility’s claims.

Pa. PUC v. Equitable Gas Co., 57 Pa. PUC 423, 444 n.37 (1983).


Section 315(a) of the Code, 66 Pa. C.S. § 315(a), applies since this is a proceeding on Commission Motion.  However, after the utility establishes a prima facie case, the burden of going forward or the burden of persuasion shifts to the other parties to 
rebut the prima facie case.  
In this proceeding, the Company must affirmatively prove the reasonableness of each and every element of its claim.

4.
Rates Must Be Just and Reasonable TC "4.
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It is well settled that the rates must be just and reasonable.  66 Pa. C.S. § 1301; Pa. PUC v Philadelphia Gas Works, Docket No. R-00006042, 2001 Pa. PUC LEXIS 109 (October 4, 2001); Public Advocate v. Philadelphia Gas Commission, 544 Pa. 129, 674 A.2d 1056 (1996).  It is clear that the just and reasonable standard was applied to PGW when it was regulated by the PGC.  In Public Advocate, the Supreme Court held that the rates of PGW must be just and reasonable.  Additionally, in Public Advocate, the Court stated that “[w]hen examining the 1991-92 rates for PGW, this Court is mindful that no applicable constitutional requirement is more exacting than the requirement of ‘just and reasonable’ rates.”  Public Advocate, supra  at 1061.  The Pennsylvania Supreme Court went on to hold as follows, “(w)e hold today that the United States Supreme Court guidelines for determining the constitutionality of a rate are also applicable to examining rate disputes involving municipal utilities.”  Public Advocate, supra at 1062.


In reviewing the issues in this proceeding, we note that any issue or exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC¸ 625 A.2d 741 (Pa. Cmwlth. 1993); see also, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  “A voluminous record does not create, by its bulk alone, a multitude of real issues demanding individual attention . . . .”  Application of Midwestern Fidelity Corp., 363 A.2d 892, 902 n.6 (Pa. Cmwlth. 1976).  With the foregoing principles in mind, we turn to the rate issues before us.
B.
Revenue Requirement TC "B.
Revenue Requirement" \f C \l "2" 

1.
Test Year/Five-Year Forecast TC "1.
Test Year/Five-Year Forecast" \f C \l "3" 


a.
Positions of the Parties



PGW stated that all of its financial presentations in this proceeding have included the financial results for its test year, FYE 2007, as well as the five-year period FY 2008 through FY 2012.  PGW MB at 25; see PGW Exh. JRB-1.  PGW averred that information from the five-year period is needed because the appropriate level of rate relief needed to address the issues should be determined by examining PGW’s projected financial results over a reasonable planning period.  PGW MB at 25.  PGW explained that it was not seeking the abandonment of examining test year results but rather suggesting that the examination of the test year results be supplemented by the projected five-year period in evaluating its revenue requirement needs.  PGW MB at 29.



The OCA objected to PGW’s use of the five-year financial forecast.  The OCA contended that traditional ratemaking is based upon the utilization of future test year data that has been adjusted to reflect known and measurable changes.  OCA MB at 20.  The OCA stated that:

PGW is relying on this forecast to support a $100 million rate increase as a means of implementing a five-year forward business plan.  Specifically, the company presents revenue, expense, cash flow, coverage and balance sheet data to bolster its major contention that a $100 million revenue increase plus retention of $10 million in capacity release/off-system sales revenue will ultimately result in a 47%/53% debt-to-equity ratio at the end of the five year period, i.e., the end of FY 2012.

OCA MB at 20, citing OCA St. 2 at 8.  The OCA averred that PGW’s five-year forecast is based on major assumptions regarding future revenue and expense items as well as PGW’s financial goals to be achieved during this time frame.  The OCA advised that any change in these assumptions can have a significant impact on the revenue requirement.  OCA MB at 21.  As an example, the OCA explained that the five-year forecast assumes that expenses will increase by a 2% inflation factor when the Commission has often found, however, that inflation factors, or attrition adjustments, should not be used to establish rates.  OCA MB at 21.  Additionally, the OCA also advised that another key variable in the forecast is that collections will decline from the current factor of 96% to a 93% rate noting, however, that this assumption is lower than the 95% factor that is reflected in the future test year.  OCA MB at 21-22.  The OCA submits that such forward looking assumptions over a five-year period are too speculative and unreliable for the setting of rates.  As such, the OCA opined that PGW’s reliance on a five-year financial forecast, rather than a future test year, is speculative and unreasonable.  OCA MB at 23.



The OTS also objected to PGW’s five-year planning period.  The OTS stated that ratemaking in Pennsylvania is based on the principle of a test year.  The OTS pointed out that, although the test year can be either historic or projected, proper regulation requires recognition of expenses occurring during the Company’s claimed test year.  The OTS further explained that data contained in the test year is designed to accurately reflect the operating condition of the utility for the period that rates will be in effect, and since future projections are speculative, they are less reliable and do not form the basis for ratemaking in Pennsylvania.  OTS MB at 17.



PGW averred that the Commission regularly exercises its discretion to consider “known and measurable” changes projected to occur outside the test year and stated that establishing rates or allowances based upon projections beyond the test year is not unprecedented.  PGW MB at 25-26; see PGW MB at 25, n.63.



The OTS argued that exceptions to expense claims occurring outside the test year are limited and are only recognized based on the requirement that such expenses  are “known and measurable.”  The OTS further clarified that the exception is generally limited to a time period of six months and requires that the adjustment be quantifiable.  Lastly, the OTS explained that “[t]his six month limitation and the requirement that the adjustment be quantifiable are designed to prevent abuses.”  OTS MB at 17, citing James H. Cawley & Norman James Kennard, Rate Case Handbook, A Guide to Utility Ratemaking Before the Pennsylvania Public Utility Commission (1983).



b.
ALJs’ Recommendation



The ALJs agreed with the OCA and the OTS and determined that it is well established that rates are set based on a test year adjusted to reflect known and measurable changes.  The ALJs concluded that PGW had failed to show that it is acceptable to establish rates based on a five-year planning period.  R.D. at 21, 55.



c.
Exceptions



PGW asserts that the ALJs erred by rejecting the use of its five-year financial forecast.  PGW submits that its financial experts testified to the appropriateness and reliability of using the forecast as a planning and projection tool.  See PGW MB at 25-29; PGW RB at 21-23; PGW St. No. 2 at 14.  PGW avers that it used the forecast to provide the Commission with valuable indicators of the seriousness of its present financial difficulties and to provide guidance on what level of rate increase will address those issues and that the use of such future projections to assist in the determination of test year revenue requirement is not unprecedented.  PGW Exc. at 16.  



PGW states that, while the ALJ points out that post-test year considerations usually extend no more than six to twelve months after the end of the chosen year, there is no hard and fast legal prohibition against considering a longer-term period in order to determine representative conditions.  PGW Exc. at 16.  As an example, PGW points to 
the fact that electric utilities’ stranded costs were established using calculations of net energy cost 10-20 years into the future.  PGW Exc. at 17.



PGW contends that since it is regulated on a Cash Flow Method basis, using financial forecasts is particularly appropriate because the amounts needed to cover expenses, debt service, finance construction or pay down debt in a particular year, are related to the Company’s experience in prior years.  PGW Exc. at 17.



PICGUG replies that the ALJs correctly rejected the five-year planning period because it is not appropriate for ratemaking purposes.  PICGUG R.Exc. at 9.  PICGUG agrees with the ALJs that proper regulation requires recognition of expenses occurring during the Company’s claimed test year.  PICGUG R.Exc. at 10.



The OTS maintains that rates can only be set on a test year basis as it is the fundamental ratemaking principle that provides the foundation for the calculation of just and reasonable rates.  The OTS explains that the premise of utilizing a test year is that a utility’s financial picture is more easily and accurately projected on a limited basis rather than far into the future.  OTS R.Exc. at 8.  The OTS avers that allowing the Company to obtain rate relief in this proceeding to achieve certain financial goals in 2012 will result in unjust and unreasonable rates.  OTS R.Exc. at 9.



d.
Disposition



We do not find the Company’s arguments to be persuasive and agree with the ALJs’ recommendation on this issue.  It is well established that rates in Pennsylvania are set using a test year concept.  See, Pa. PUC, et al. v. PPL Gas Utilities Corporation, Docket No. R-00061398, et al. (February 8, 2007); Pa. PUC, et al. v. Metropolitan Edison Company and Pennsylvania Electric Company, Docket Nos. R-00061366 and
R-00061367, et al. (January 11, 2007).  The object of using a test year is to reflect typical conditions.  Popowsky v Pa. PUC, 869 A.2d 1144, 1152 (Pa. Cmwlth. 2005), citing City of Pittsburgh v. Pa. PUC, 112 A.2d 826, 832 (Pa. Super. 1955).


The test year concept is a basic tenet of ratemaking that forms a sound and reasonable basis for establishing a representative level of prospective rates.  It allows for a reasonable measure of predictability and semi-permanence in ratemaking.  We are cognizant of the Company’s current financial situation and goals; however, we do not find them to justify peering five years into the future on such uncertain circumstances.  We agree with the opposing Parties that the use of a five-year forecast is too speculative and unreliable for the setting of rates.  The Commonwealth Court stated the following:

Necessity dictates that a rate proceeding must have some finality, and for this purpose a test year is used and accepted as it may be adjusted by the commission for unusual changes.

Dauphin Consolidated Water Supply Co. v. Pa. PUC, 55 Pa. Cmwlth. 624, 639, 423 A.2d 1357, 1364, citing Pittsburgh v. Pa. PUC, 187 Pa. Super. 341, 363, 144 A.2d 648, 660 (1958).  Moreover, we recognize that PGW is the only regulated gas utility to use the Cash Flow Method of presenting base rate filings.  We believe, however, that this unique characteristic does not render our test year approach to ratemaking inapplicable to PGW.  In fact, we have already used the test year concept in PGW’s last base rate case.  See Pa. PUC v. Philadelphia Gas Works, Docket No. R-00006042, 2001 Pa. PUC LEXIS 109 (October 4, 2001).  Accordingly, we shall hold PGW to the same ratemaking process that we require our other jurisdictional gas companies to follow.

2.
Adjustment to Revenue-Residential Heating Customer Count TC "2.
Adjustment to Revenue-Residential Heating Customer Count" \f C \l "3" 


a.
Positions of the Parties



Present rate revenues must be established before an analysis of the justness and reasonableness of existing and proposed rates can be undertaken.  In the instant proceeding, the OTS argued that, PGW understated its present rate revenue as a result of miscalculating its residential heating customer count.  OTS MB at 14; R.D. at 21.  



An accurate customer projection is important as it represents an integral input in the determination of projected revenue.  If the projected number of customers is too low, claimed revenue will be understated presenting the perceived need for a higher rate increase.  Conversely, if the customer projection is too high, revenues will be overstated and the Company may not receive the appropriate level of rate relief.  The OTS believes that every revenue projection must be based upon an accurate customer count.  Accordingly, the OTS recommended that its methodology for calculating the number of customers should form the basis for determining historic and future test year revenue in subsequent PGW proceedings.  OTS MB at 15; R.D. at 22.



In this proceeding, by using a five-year average for residential heating customers, it was calculated that PGW loses an average of 1,794 customers per year.  This analysis formed the basis for OTS’ recommendation.  The OTS averred that the Company’s projected customer loss of 5,544 residential heating customers in 2007 distorted its rate relief request by understating its present rate revenues.  OTS MB at 15, 16; R.D. at 22.



The OTS recommended that present rate revenue be increased by $6,496,600 with a corresponding increase in the cost of gas expense of $3,673,900, resulting in a net increase in present rate revenue of $2,282,700.  Concurrently, the OTS recommended that revenue under proposed rates be increased by $7,100,000 with a concomitant $3,673,900 increase in the cost of gas expense, resulting in a net increase in proposed rate revenue of $3,426,100.  In its Rebuttal Testimony, the Company agreed that the additional revenue and corresponding increase in gas costs should be reflected and included an additional corresponding expense of $872,100 at present rates and $850,000 at proposed rates to properly reflect the cost of universal service, restructuring and consumer education.  Subsequently the OTS modified its recommendation and included the additional costs for universal service, restructuring and consumer education.  The inclusion of these expenses results in a net increase in present rate revenue of $1,950,600 and a net increase in proposed rate revenue of $2,576,000.  (OTS MB at 14-15; R.D. at 22, 23).



This recommended adjustment, which reflects the revenue and corresponding expenses that must be added to present an accurate forecast, has been incorporated into the OTS analysis and is no longer the subject of dispute.  The OTS presented the analysis to reaffirm the proper methodology in determining projected customer counts.  OTS MB at 16; R.D. at 23.



b.
ALJs’ Recommendation



The ALJs noted that PGW had acknowledged the OTS’ recommendation and had subsequently embellished those adjustments with additional costs for universal service, restructuring and consumer education.  The Company adjustments were accepted by the OTS and the ALJ’s recommended adoption.  R.D. at 22, 23.



c.
Disposition



Initially we will note that no exceptions were filed regarding this issue and that PGW also has not objected to the OTS’ methodology to develop the historic and future test years’ number of customers.  Accordingly, finding the ALJ’s recommendation to be otherwise reasonable, we shall adopt the OTS’ recommendation noted above as adjusted by PGW for universal service, restructuring and consumer education expenses.


3.
Off-System Sales Proposal TC "3.
Off-System Sales Proposal" \f C \l "3" 


a.
Positions of the Parties



PGW has proposed to change the regulatory treatment of revenue derived from off-system sales and capacity release credits.  Under the current regulatory treatment, PGW passes through to its Purchased Gas Cost (PGC) customers every dollar of off-system sales or capacity release revenue.  PGW proposes that the proceeds flow through to customers by making them available to fund necessary construction projects, which will result in avoiding the issuance of additional long term debt, upon which PGW has relied exclusively to fund its capital program since 1993.  By funding construction projects from this source, PGW has asserted that it will not have to use long term debt to fund its capital program, which means that ratepayers will not only avoid the cost of debt service interest but also the additional amount (50% of the annual interest and principal payment) that is necessary to be charged in order to comply with PGW's bond ordinance requirements.  PGW St. No. 2 at 12, 13; PGW St. No. 1 at 5; PGW St. 1R at 13, 14.  PGW has agreed to deposit any such proceeds in a construction fund and use them only to pay for construction items included in its approved capital budget.  PGW has projected that its off-system sales and capacity release credits will amount to $10 million per year, on average.  PGW St. No. 2 at 15, 16.



PGW stated that its proposal is a more reasonable and cost effective way to return the benefits of these transactions to customers.  Lowering gas costs by applying revenue from these sales certainly helps customers in the short term, but it does nothing to change the underlying financial structure of the Company, which would provide more fundamental benefit to customers over the long term.  PGW showed that funding its construction program and reducing its outstanding debt from these proceeds is cheaper to customers than the present value of the stream of payments associated with issuing additional long term debt.  PGW St. No. 2 at 12-13; PGW St. 1R at 13-14; PGW Exh. SPH-3.  One need only look at the multiplier effect of the debt service coverage requirements, the increasing costs of debt transactions, and the debt service required, to carry the debt, to recognize the problem.  PGW MB at 74.



PGW believes that its capacity release credits and off-system sales margins retention proposal is fundamentally misunderstood by the parties.  First and foremost, the parties ignore that for every $10 million of cost PGW incurs in order to borrow long term to fund its capital program, the related base rate impact is $15 million because of the 1.5 times debt service coverage requirement.  PGW has stated that regardless of any analysis of the opportunity costs of borrowing money, whether it be PGW’s or OCA’s, retention of the $10 million annually in order to fund capital projects is cheaper for ratepayers.  Therefore, according to PGW, it makes sense that its proposal be viewed within a larger context than the “least cost fuel procurement policy consistent with [a utility's] obligation to provide safe, adequate and reliable service to its customers,” as the OTS has insisted.  OTS St. 4 at 6-7.  



According to PGW, this proposal does provide least cost opportunities for PGW ratepayers overall and, at the same time, retention of the capacity release credits and off-system sales margins, funds capital projects that support safe, adequate and reliable service.  Additionally, PGW asserted, it is important to note that Interstate Gas Supply, a potential natural gas supplier on PGW's system, has stated that retention of these credits and margins supports gas competition.  IGS St. No. 1 at 6.  In turn, gas competition can result in lower gas prices, thereby promoting additional least cost fuel opportunities.  PGW MB at 74, 75.



PGW also argues that there is also a misperception by the OCA and the OTS that the assets providing capacity release credits and off-system sales margin are used exclusively by firm sales customers thereby creating an unreasonable advantage for transportation customers.  OTS St. No. 4 at 8.  PGW states that this is not so.  According to PGW, the assets used to provide commodity service, such as pipeline transportation, storage contracts and PGW’s LNG facilities, are also used to provide backup and balancing services to interruptible sales and transportation customers as well as to provide supply services to firm customers.  PGW St. No. 1R at 12; PGW MB at 75, 76.



A further misperception, as noted by PGW, is that dedicating the retention of the $10 million to capital projects will result in cost shifting.  OTS St. No. 4 at 8-10.  Such would be the case if the proposed capital projects like the second phase of the LNG Liquefaction Plant or the modernization of the Company’s customer billing system, did not benefit the sales customer, but PGW asserts that these projects do, in fact, not only impart a benefit, but primarily benefit sales customers.  PGW St. No. 1R at 12.  PGW argues that whatever incremental value these capital projects provide the interruptible and transportation customers, it is small when compared to the overall annual funding for capital projects which comes from transportation rates and the exclusion of the exponential debt service coverage impact on base rates with regard to the $10 million as discussed above.  PGW MB at 76.



Lastly, PGW asserts that the OTS’ concern of allowing PGW to retain capacity release credits and off-system sales margins of $10 million annually violates the least cost fuel procurement requirement misperceives the requirements of that statutory standard.  66 Pa. C.S. §§ 1307(f), 1317 and 1318.  OTS St. 4 at 6-7.  On its face, a gas utility's obligation to pursue a least cost fuel procurement strategy is just that – an obligation to take steps to insure that the cost it – the utility – incurs for natural gas are as low as reasonably possible, consistent with its obligation to provide safe, reliable and adequate service.  PGW argues that its proposal to treat the proceeds from these transactions differently for ratemaking purposes will have no negative impact whatever on PGW’s vigorous pursuit of every opportunity to secure fuel at the least cost possible.  PGW further argues that the Company will have an important interest in seeking to reduce its dependence on the issuance of long term debt to finance necessary construction projects.  PGW St. No. 1R at 11; PGW MB at 76, 77.



The OTS has opposed PGW’s proposal because it believes that retention of these funds violates the Code mandate to pursue a lease cost fuel procurement policy in the determination of just and reasonable rates.  OTS MB at 74; OTS RB at 29.  Additionally, according to the OTS, it is well-settled Commission policy that an NGDC’s lease cost procurement obligation includes the requirement that the utility pursue capacity releases and off-system sales in order to reduce PGC costs.  OTS RB at 29.  The OTS also has stated that the Company’s proposal is not supported by the law and that the Code specifically mandates least cost fuel procurement, not “least cost opportunities.”  OTS RB at 30.  



The OSBA explained that at the present time, PGW flows all of the capacity release and off-system sales revenues through to customers as part of the PGC rate.  According to the OSBA, the Commission should reject PGW’s proposal that the Company retain the margins from these transactions. To the extent that PGC customers finance the purchase of gas assets, the margins from the sale of those assets should be addressed in a PGC case under Section 1307(f) and should be allocated to customers rather than to the Company.  However, if the Commission determines that PGW should be permitted to deviate from past practice, the Commission should not allow PGW to retain more than 25% of the margins from capacity releases and off-system sales.  OSBA RB at 4.



The OCA stated that the current use of the revenues from off-system sales and capacity releases provides a real benefit to PGW’s ratepayers by helping to defray the Gas Cost Rate (GCR).  PGW ratepayers, according to the OCA, already suffer under the burden of extremely high rates for natural gas service.  Additionally, the OCA submitted that it would not be reasonable to trade off this immediate and substantial benefit for some undefined, possible benefit that may occur in the future.  Accordingly, the OCA is opposed to any change in the way the revenues from off-system sales and/or capacity releases are currently being handled. OCA MB at 13, 14.



The School District supports the position of the OTS, the OCA and the OSBA and also has urged the Commission to deny PGW’s request to eliminate the credit to the GCR from margins on off-system sales and capacity release credits.  OSBA RB at 4, 23; School District RB at 2, 3; R.D. at 25.



b.
ALJs’ Recommendation



The ALJs found that PGW failed to prove that its retention of capacity release credits and off-system sales margin is necessary and that it would not be a violation of the Code and regulatory principles.  According to the ALJs, the proposed construction projects are not clearly identified and all customers will benefit, by enjoying a reduced base rate, instead of just the PGC customers.  Therefore, the ALJs recommended that the Company’s request to retain revenues associated with off-system sales and capacity releases be denied.  R.D. at 25.



c.
Exceptions



PGW takes exception to the recommendation denying its request for retention of off-system sales margin and capacity release credits because the grounds cited for denial directly contradict current practice in Pennsylvania. The ALJs’ recommended rejection of this proposal is based on the following grounds: (1) PGW failed to prove that retention of this revenue is necessary; (2) PGW failed to prove that retention is not a violation of the Code and regulatory principles; (3) the proposed construction projects which will be funded by the retained revenues are not clearly identified; and (4) all customers will benefit from the spending of the retained revenues instead of just the PGC customers.  RD at 23 – 25.



First, explains PGW, the Recommended Decision suggested that PGW’s request was somehow unprecedented, illegal and contrary to Commission regulations. PGW claims this is at odds with the fact that most major gas utilities in Pennsylvania are already permitted to retain a portion of these revenues for the benefit of shareholders.  For the most part, these sharing arrangements were established as part of negotiated settlements of annual Section 1307(f) proceedings.   If the Recommended Decision was correct that such proceeds retention was somehow illegal, PGW concludes that none of the sharing mechanisms for other Pennsylvania gas utilities could have been lawfully approved by this Commission.  PGW Exc. at 29, 30.  



The Company asserts that what makes the ALJs’ recommendation even more difficult to understand is that PGW’s revenue retention proposal is designed to benefit its customers and not shareholders.  PGW’s proposal is to use these funds to provide the Company with a source of non-borrowed capital to finance necessary construction in order to try to reduce PGW’s extraordinarily high level of debt in its capital structure.  Additionally, PGW notes that when funds are contributed from these retained revenues, ratepayers pay substantially less to fund capital projects than if these same capital projects were funded through base rates.  PGW Exc. at 30.



In its Exceptions, PGW requests that the Commission reject the ALJs’ recommendation and permit PGW to retain 100% of off-system sales margins and capacity release credits until the Company’s debt-to-equity ratio reaches 50%.  PGW here reaffirms its commitment to place all such retained proceeds in a construction fund and to use them solely to fund construction projects that have been authorized as part of PGW’s capital budget (which must be approved by the Philadelphia Gas Commission and the Philadelphia City Council).  Alternatively, PGW requests that the Commission approve PGW’s retention of some portion of off-system sales margins and capacity release credits, and defer the determination of the exact amount of sharing to the Company’s next Section 1307(f) proceeding.  PGW Exc. at 31.



In its Reply Exception, the OTS states that PGW’s exception to the ALJs’ rejection of its proposal to fund construction projects with revenue generated from off-system sales and capacity release transactions must be rejected.  The OTS avers that the well-reasoned Recommended Decision is supported by sound ratemaking principles and the record evidence.  OTS R.Exc. at 14.



The OTS believes that the ALJs properly determined that the Company failed to prove that its proposal to use 100% of this revenue is consistent with the Code and sound regulatory principals.  The primary reason that the OTS opposes the Company’s proposal is that it violates the Code mandate that the Company pursue a least cost fuel procurement policy in the determination of just and reasonable rates.  66 Pa. C.S. §§ 1307(f), 1317 and 1318. OTS R.Exc. at 14, 15.



The OTS does not dispute that some investor-owned utilities are permitted to retain a limited portion of the revenue derived from such transactions.  However, the precedent of sharing mechanisms fails to support PGW’s position given that the Company has not proposed to share the revenue from these transactions.  Permitting the Company to retain 100% of such revenue is unsupported by long standing Commission policy and the ALJs correctly denied the Company’s request.  OTS R.Exc. at 15.



The OTS notes that now, for the first time in Exceptions, the Company is requesting that the Commission approve PGW’s retention of some portion of the off-system sales and capacity release credits and defer the determination of the exact sharing to its next 1307(f) proceeding.  PGW Exc. at. 31.  It is well-established that the Company has the burden of proving the reasonableness of each and every element of its claim.  66 Pa. C.S. § 315(a); 66 Pa. C.S. § 1301.  Throughout this litigated proceeding, the Company has argued that it should receive 100% of off-system sales and capacity release credits.  Commission regulations prohibit a party from introducing evidence at the rebuttal stage that should have been included in its case in chief.  66 Pa. C.S. § 5.243(e).  The OTS argues that rejection of PGW’s proposal is especially appropriate in the instant proceeding given that the parties are far beyond the rebuttal phase and are now in the Exceptions phase.  According to the OTS, the active parties have not had the chance to litigate whether a sharing mechanism is proper for a municipal utility and what level, if any, of sharing is appropriate.  OTS R.Exc. at 15, 16.



In its Reply Exceptions, the OSBA states that the proper treatment of the proceeds from off-system sales and capacity releases by an NGDC is not a new issue.  See Pa. PUC  v. National Fuel Gas Distribution, 54 Pa. PUC 401,  414-415, 40 PUR4th 101 1980 Pa. PUC LEXIS 31, *33-*35, (1980).  Recently, the Commission addressed the matter in Equitable Gas Company’s 2005 proceeding under Section 1307(f) of the Code, 66 Pa. C.S. § 1307(f).  Pa PUC  v. Equitable Gas, Docket No. R-00050272 at 33-34 (September 28, 2005).  The OCA notes that we determined that a sharing of off-system sales and capacity release proceeds was initiated precisely to encourage NGDCs to maximize their use of excess or idle capacity and off-system opportunities in order to recover a portion of fixed costs and reduce the overall PGC rate.  Thus, the OCA argues that the objective of the incentive mechanisms approved in other proceedings is to produce larger credits to PGC customers than they would obtain without a sharing mechanism.  If none of the proceeds from capacity release and off-system sales transactions are directly shared with PGC customers, the OCA notes that PGW’s proposed approach cannot be consistent with the Commission’s objective of reducing the PGC rates.  OSBA R.Exc. at 5, 6.



The OSBA believes that PGW’s argument that it would actually be flowing through the credits to sustain construction projects and reduce the need for, and cost of, issuing long-term debt is not persuasive and should be rejected because it would create an improper mismatch between base rates and gas supply rates.  An NGDC’s gas supply rates are based on the cost of acquiring gas, pipeline capacity, and storage capacity.  These costs are reviewed, and recovery is permitted or denied, in an annual proceeding under Section 1307(f).  The OSBA argues that, because capacity release and off-system sales margins are earned by using the upstream capacity acquired for gas supply customers, the margins earned from those transactions are properly associated with the gas supply function.  The OSBA notes that in contrast, an NGDC’s distribution costs, including the costs associated with capital projects, are reviewed, and recovery is permitted or denied, on an irregular schedule in a base rates proceeding under Section 1308 of the Code, 66 Pa. C.S. § 1308.  OSBA R.Exc. at 6.



Accordingly, the OSBA opines that if the Commission determines that PGW is reasonably entitled to an additional $10 million per year for capital improvements to its distribution system, the Company should recover those costs through base rates, not the gas cost rate (“GCR”).  OSBA R.Exc. at 6.



The OSBA argues that, Section 1307(f) does not provide a specific statutory directive for sharing of the proceeds from off-system sales and capacity releases.  The OSBA cautions however, that Section 1307(f) must be read in conjunction with Section 1318 of the Public Utility Code, 66 Pa. C.S. §1318, which directs that an NGDC pursue a least cost procurement policy.  Equitable, Docket No. R-00050272, Order at 33-34.  The OSBA concludes that PGW’s proposal, as filed, is contrary to its statutory obligation under Section 1318.  OSBA R.Exc. at 7.



In addition to advocating for its original proposal, PGW makes an alternative claim for relief on this issue, i.e., that “the Commission approve PGW’s retention of some portion of off-system sales margins and capacity release credits, and defer the determination of the exact amount of sharing to the Company’s next Section 1307(f) proceeding.”  PGW Exc. at 31 (emphasis in original).  The OSBA suggests that if PGW can demonstrate that a sharing mechanism, such as that used by other Pennsylvania NGDCs, will result in larger credits for GCR customers than the current approach, then such a sharing mechanism would be consistent with a least-cost procurement program.  While PGW has made no showing in this proceeding that a sharing mechanism would, in fact, increase the magnitude of the credits, the OSBA notes that PGW already has the opportunity to address that issue in the Company’s Section 1307(f) proceedings.  Consequently, the OSBA argues that there is no reason for the Commission to authorize an unspecified sharing mechanism in this proceeding.  OSBA R.Exc. at 7.



d.
Disposition



We concur with the finding of the ALJs that PGW failed to prove that its retention of capacity release credits and off-system sales margin is necessary and, more importantly, that it would not be a violation of the Code and regulatory principles.  PGW has noted in its exceptions, however, that other jurisdictional gas utilities have been granted permission to retain a percentage of revenue achieved from off-system sales margins and capacity release credits, for the benefit of their shareholders.  While this is true, none of the other gas utilities retain one-hundred percent of these revenues, and each sharing mechanism was initiated within the context of an annual 1307(f), or gas cost proceeding. 



Additionally, the OSBA states that the sharing of off-system sales margins and capacity release credits was initiated by the Commission to encourage NGDCs to maximize their use of excess or idle capacity and off-system sales opportunities in order to recover a portion of fixed costs and thereby reduce the overall PGC rate to retail customers.  Thus, the objective of the incentive mechanisms approved by the Commission in other proceedings is to produce larger credits to PGC customers than they would obtain without a sharing mechanism.  OSBA R.Exc. at 5, 6.



We also agree with the OCA’s statement that PGW’s ratepayers are subject to extremely high rates for natural gas service and that it would not be reasonable to trade off this immediate and substantial GCR benefit for an undefined, possible base rate benefit that may occur in the future.  OCA MB at 13, 14.



Accordingly, for the reasons stated above, we shall deny PGW’s exception and reject its request to retain off-system sales margins and capacity release credit revenue.

4.
Authority Expense TC "4.
Authority Expense" \f C \l "3" 


a.
Positions of the Parties



PGW claimed an expense of $190,000, related to the creation of a State "Authority" that would include PGW.  The estimated claim is for legal expenses related to proposals and draft legislation involving the terms under which the City would be divested, by the State, of its ownership of PGW.  PGW St. No. 2R at 36.  The OCA opposed this claim averring that the cost should be borne by the City of Philadelphia and not the ratepayers and that this activity constituted lobbying, which is meant to influence lawmakers.  OCA MB at 42.  In its rebuttal testimony, PGW agreed to remove this claim from its FY 2007 operating expenses because it no longer believes that it will incur the expense, at least not at the level claimed.  PGW St. No. 2R at 36.  



b.
Disposition



The ALJs found the Company’s decision to withdraw this expense as reasonable.  There were no exceptions filed regarding this issue.  Finding the Company’s decision to withdraw its Authority expense claim of $190,000 to be otherwise reasonable and consistent with the regulatory treatment of this type of expense, we shall support the Company. 


5.
Utility Merger TC "5.
Utility Merger" \f C \l "3" 


a.
Positions of the Parties



PGW claimed an on-going expense of $50,000 regarding the merger of Exelon/PSEG with the Company.  The OCA opposed this as an on-going expense because the merger proceeding was terminated.  OCA MB at 44; OCA St. No. 2 at Sch. MAB-1, MAB-6; R.D. at 27.  The OTS also objected to this expense.  OTS MB at 26, 27; R.D. at 27.  PGW agreed to withdraw the expense and adjusted its financial tables accordingly.  PGW MB at 24; PGW St. No. 2R at 35; R.D. at 27.  



b.
Disposition



The ALJs found the Company’s decision to withdraw the expense claim as reasonable because the merger did not occur.  There is no pending expense claim for the utility merger case with Exelon/PSEG.  We agree with the ALJs and the Company on the ultimate treatment of this proposed expense item.


6.
Prescription Plan Expense TC "6.
Prescription Plan Expense" \f C \l "3" 


a.
Positions of the Parties



The OTS alleged that PGW’s health care benefits claim included an overstatement of its projected prescription plan component.  The OTS recommended an adjustment of $460,787 to be deducted from the claim and suggested that the amount of the adjustment be used to reduce the level of PGW’s line of credit.  OTS MB at 27; R.D. at 28.  PGW acknowledged the overstatement, withdrew the claim and adjusted its financial tables.  PGW MB at 24, 73; PGW St. No. 12 at 10 and Appendices A-C; R.D.  at 28.  



b.
Disposition



The ALJs found the Company’s decision to withdraw the expense claim as reasonable because PGW acknowledged the overstatement.  We agree with the ALJs and the Company on the ultimate treatment of this proposed expense item.


7.
Bad Debt TC "7.
Bad Debt" \f C \l "3" 


a.
Positions of the Parties



The OTS and the Company have agreed through stipulation that the bad debt recovery amount is 4.5%.  The parties disagree however, as to whether the 4.5% should be applied to gas revenues or to total operating revenues in the calculation of bad debt expense.  PGW MB at 63; OTS MB at 21; R.D. at 28.



Regarding the application of bad debt percentage, the OTS stated that non-jurisdictional revenues are not subject to review by the Commission and ,therefore, it would be improper to allow non-jurisdictional activities in jurisdictional rates.  Stated another way, ratepayers cannot be asked to pay for activities the Company pursues outside of providing gas service.  Moreover, in the last PGW rate case, the Commission stated, “it is our intention to apply [the appropriate uncollectible percentage of revenue] factor to our overall determination of total gas revenues … to arrive at the proper bad debt expense allowance level.”  Pa. PUC v. Philadelphia Gas Works, Docket No.          R-00006042 (December 6, 2001) citing, Pa. PUC v. Philadelphia Gas Works, Tentative Order at 3, 4 (October 12, 2001).  (emphasis added). 



PGW argued that it included its non-jurisdictional and non-gas revenues in its total operating revenues and does likewise for its expenses.  The Company contended that the ratepayers benefit from these non-jurisdictional revenues in the form of higher pro forma net income.  PGW MB at 64; PGW RB at 9; R.D. at 29.  Non-jurisdictional revenues include appliance repair and finance charges.  PGW MB at 63.  These revenues are billed and subject to under-collection.  PGW contended that it is inequitable to include the non-jurisdictional revenues as income but exclude these same non-jurisdictional revenues when calculating the bad debt expense.  PGW believes that such an inequity would result if OTS’ contentions are accepted.  PGW RB at 9; R.D. at 29.



In support of its claim, PGW explained that both the OTS and the Commission, in its last order, applied the bad debt percentage to “Total Gas Revenues” only.  But since PGW includes Appliance Repair and “Other” operating revenues, chiefly finance charges, in its calculation of net income when calculating its ratemaking allowance, PGW concluded the bad debt percentage should be applied accordingly, to Total Operating Revenues and sales tax not just gas revenues.  PGW St. No. 2R, at 27. 



Furthermore, PGW stated that the issue in this proceeding was not presented in the last rate case.  The issue regarding bad debt in the last rate case was the proper calculation once the methodology was adopted.  PGW contended that the issue in this proceeding is the proper level of revenue to apply the agreed upon uncollectible percentage.  PGW argued that this issue is distinguishable from the previous rate case and, therefore, the Commission can focus on this issue as it is “squarely before it.”  PGW suggested that the 4.5% should be applied to total operating revenues rather than total gas revenues.  PGW RB at 10; R.D. at 29.



b.
ALJs’ Recommendation



The ALJs agreed that it is inequitable to include non-jurisdictional revenues as income but to exclude these same revenues, when not collected, as expenses.  Fairness and reasonable accounting would result in consistent treatment of the revenues.  However, the ALJs noted that, to the extent the treatment of various types of income is different, that issue was not properly raised or disputed in this proceeding.  R.D. at       29, 30.



The ALJs found that the Commission expressly stated that the Company was to use gas revenues in the calculation for bad debt in the previous rate case.  R.D. at 30.  In the Commission’s Order entered October 4, 2001, the OTS’ basis for calculating the bad debt expense was “sales revenues.”  The amount of “sales revenues” was multiplied by the write-off percentage of 7.6160% to compute the bad debt expense allowance.
  Subsequently, in our Order entered October 12, 2001, the Commission stated that “it was our intention to apply the 7.616% factor to our overall determination of total gas revenues . . .”



Although PGW argued that the Commission did not purposefully determine the use of gas revenues but rather its focus was to achieve the correct calculation for bad debt in the previous rate case, based upon the discussion above, the ALJs simply disagreed.



Furthermore, the ALJs found the contentions of the OTS to be sound and reasonable and that there is no record evidence that bad debt has not already been accounted for in the pricing of the non-jurisdictional activities.  The ALJs determined that applying bad debt accountability to revenues that may already have such protection is inappropriate and redundant.  Additionally, non-jurisdictional revenues are under the control of the Company and its owner.  The ALJs found it inappropriate to apply regulatory findings to business activities, which the Commission does not regulate.  R.D. at 30.  



In summary, the ALJs found that PGW has not provided substantial support for applying the 4.5% representing the collection shortfall to total operating revenue to represent its bad debt expense.  The ALJs determined the appropriate treatment for the bad debt allowance is to apply the 4.5% to total gas revenues.  Accordingly, the ALJs recommended adoption of the OTS’ adjustment.



c.
Exceptions



PGW has excepted to the ALJs finding that the OTS’ bad debt expense base, total gas revenues, be utilized in this proceeding.  PGW asserts that the OTS’ exclusion of non-jurisdictional revenue is without merit.  In its exceptions, PGW states that almost three-quarters of the OTS’ disallowance arises from late payment and reconnection, turn-on charges and should not be excluded from the calculation.  PGW Exc. at 33, 34.



PGW also excepts to the fact that a portion of the “other operating revenues” come from non-regulated services – PGW's appliance repair plan – is used as a basis to exclude the associated bad debt from the pro forma expense calculation because PGW is crediting these revenues to customers.  Finally, asserts PGW, the notion that these legitimate expenses should be denied because PGW could somehow be recovering bad debt expense in the rate it charges customers is erroneous.  PGW states that it records all of its revenues on a billed basis and all of its bad debt expense in the expense item for that purpose.  PGW Filing Requirement III.E-15 b & c; PGW St. No. 2R at 27.  Accordingly, PGW believes that so long as all revenues are credited to ratepayers (which they are), then all expenses must be so credited as well.  PGW Exc. at 34.


In Reply, the OTS states that non-jurisdictional activities are under the purview of the Company’s management.  The OTS believes that management decisions and policies associated with non-jurisdictional activities are beyond the scope of this proceeding and must not be considered in the resolution of this issue in this base rate case.  If the Company chooses to price its non-jurisdictional services without an appropriate level of anticipated uncollectible accounts that is within its discretion and these decisions should not be questioned in a regulatory proceeding.  However, any attempt to claim recovery of expenses associated with non-jurisdictional activities within the confines of a base rate proceeding requires substantial evidence.  Burleson v. Pa. PUC, 501 Pa. 433, 461 A.2d 1234 (1983).  OTS R.Exc. at 19, 20.  Accordingly, the OTS believes that the ALJs recommendation should not be disturbed.



d.
Disposition



The ALJs found the contentions of the OTS to be sound and reasonable and that there is no record evidence that bad debt has not already been accounted for in the pricing of the non-jurisdictional activities.  Additionally, as discussed above, the amount of “sales revenues” was used to compute PGW’s bad debt expense allowance in its prior base rate case.  We agree with the finding of the ALJs in this matter and also find no compelling reason to reverse our prior action on this issue.  Accordingly, we shall adopt the recommendation of the OTS and deny PGW’s exceptions on this issue.


8.
Bad Debt Expense Tracker TC "8.
Bad Debt Expense Tracker" \f C \l "3" 


a.
Positions of the Parties



The OCA advocated that the shortfall of the Customer Responsibility Program (CRP) can be over recovered because some of the costs are recovered through the base rates.  The CRP shortfall is the difference between the CRP usage billed at the General Service (GS) Rate and the amount the CRP customer is asked to pay under the terms of the CRP.  The CRP shortfall is recovered through the universal service surcharge from non-CRP firm service customers.  Over or under recovery through base rates can occur when the projections for the universal service surcharge and the participation of the CRP are inaccurate.  OCA MB at 81; R.D. at 30, 31.



The OCA contended that PGW should recover costs only once; that is, only recover the incremental costs imposed on PGW as a result of a customer’s participation in CRP.  Costs associated with customers that were non-CRP firm sales customers are recovered in base rates; however, if a customer at some point becomes a CRP customer because of appropriate changes in circumstances, the uncollectible expense, or billed arrearage, is included as a CRP expense.  OCA MB at 82; R.D. at 31. 



The OCA advocated that the uncollectible expense is susceptible to double-recovery when there is a net increase in the CRP participation from when base rates were set.  Double-recovery is not an issue when there is no net increase in CRP participation.  OCA MB at 82, 83; R.D. at 31.



The OCA stated that the following two factors affect the magnitude of the double-recovery: (1) net increase to CRP participation and (2) average shortfall per participant.  These factors can vary each quarter.  The OCA suggested that PGW collect information to establish the appropriate accounting of the uncollectible expense based on the most recent rate case projections and to present the information at each quarterly reconciliation.  OCA MB at 83, 84; R.D. at 31, 32.



PGW opposed this adjustment and the quarterly reconciliation associated with it, concluding it is not necessary, reasonable or practical and it is contrary to law.  PGW stated that the expense can change because of increases (or decreases) in gas costs, reduced load and changes in customers’ income for example.  PGW MB at 65; R.D. at 32.  Further, PGW stated that the customer status from non-CRP to CRP may be short lived due to termination of service or a return back to non-CRP customer status.  Additionally, PGW found fault with the OCA proposal to adjust CRP only for increases in enrollment and not for decreases in enrollment or when gas revenues exceed projections assumed in the test year.  PGW RB at 10-11; R.D. at 32. 



b.
ALJs’ Recommendation



The ALJs found fault with PGW’s argument that the OCA mechanism is prohibited by 66 Pa. C.S. § 1408..  The ALJs determined that PGW failed to regard the entire text, which excludes application to universal service and energy conservation clauses.  66 Pa. C.S. § 1408 states in its entirety,

The commission shall not grant or order for any public utility a cash receipts reconciliation clause or another automatic surcharge mechanism for uncollectible expenses.  Any orders by the commission entered after the effective date of this chapter for a cash receipts reconciliation clause or other automatic surcharge for uncollectible expenses shall be null and void.  This section shall not affect any clause associated with universal service and energy conservation. 
R.D. at 32; 66 Pa. C.S. § 1408 (emphasis added).



The definition of the CRP or the more general term, customer assistance program (CAP), is found at 66 Pa. C.S. § 1403, stating the purpose as a plan or program that provides universal service and energy conservation.  The record is clear that PGW’s CRP is a CAP as its purpose is to implement a means of affordable gas service to income eligible customers.  PGW does not represent that the CRP is not associated with universal service and energy conservation.  Furthermore, the Commission’s CAP Policy Statement provides that the cost offset at issue should be considered.  At 52 Pa. Code § 69.266, the Commission states in part, 
When making CAP-related expense adjustments and projections, utilities should consider whether a customer’s participation in a CAP produced an immediate reduction in customary utility expenses and a reduction in future customary expenses pertaining to that account.

52 Pa. Code § 69.266.



Based upon the Statute and Commission Policy Statement presented above, the ALJs found that PGW’s assertion that Section 1408 of the Code prohibits the proposed reconciling mechanism suggested by OCA is flawed.  R.D. at 33.



The ALJs also found that PGW never addressed whether double recovery is or is not possible when participation exceeds projections in CRP.  Rather, PGW makes generalities of other reasons for increases in the CRP expense.  The ALJs believe that the OCA made a convincing argument that double recovery is a possibility and can be alleviated by implementing a mechanism for reconciliation and that PGW did not provide a persuasive argument that the current practice guards against double recovery.  Consequently, according to the ALJs, PGW has not persuasively supported its contention that the recommendation by OCA is unreasonable.  R.D. at 33.  



The ALJs, however, are convinced that the mechanism should not be one-sided, that is for just over-recovery.  PGW suggested that the mechanism should be balanced.  PGW MB at 11.  The ALJs agreed with PGW’s balanced approach.  Therefore, the ALJs recommend that PGW be directed to put in place a mechanism that would address under and over recovery of bad debt expense regarding the CRP by collecting information to establish the net outcome in CRP participation over the level at the time of the base rate case and the average shortfall per participant to present with its quarterly reconciliation.  R.D. at 33.



c.
Exceptions



In its exceptions, PGW asserts that it did explain it is not possible to make a definitive determination of the effect of increased CRP participation on the level of CRP shortfall collected through the Company's base rate allowance for bad debt expense. PGW St. No. 2R at 30, 31.  Moreover, while CRP participation alone will likely reduce bad debt expense if new CRP participants increase on a prospective basis, this by no means will automatically result in PGW's overall bad debt expense going down.  PGW's base rate allowance for bad debt expense is established on the basis of test year pro forma revenues.  When revenues increase because, for example, the Company's Gas Cost Rate or its Weather Normalization Clause increases, PGW's bad debt expense also increases, all other things being equal.  But PGW does not receive any additional bad debt expense allowance as a result.  To track a single reason why the Company's bad debt expense might change and ignore all the other things that could impact its expense is illogical and unfair.  PGW Exc. at 41.



PGW asserts that the ALJs conclusion that the OCA’s proposed Tracker mechanism is not a “cash receipts reconciliation charge or another automatic mechanism for uncollectible expenses” prohibited by the Code, Section 1408, but rather is authorized by Section 1408 because it is “associated with” PGW’s universal service charge (USC), is simply not correct.  PGW believes that the USC itself is the “automatic surcharge for uncollectible expenses” grandfathered by Section 1408.  PGW RB at 10, n.21.  Accordingly, opines PGW, adoption of the Tracker would sanction a separate automatic uncollectible expense adjustment clause within an automatic adjustment clause for recovery of universal service costs, which include related uncollectible expenses.  PGW avers that such an interpretation would permit any utility to include an overall bad debt tracker within its universal service surcharge and thus read the prohibition of an “automatic mechanism for uncollectible expenses” out of Section 1408.  PGW concludes that this cannot be what the General Assembly intended.  PGW Exc. at 41, 42.



Also, in its exceptions, PGW states that the Tracker, as proposed by the OCA, violates the prohibition against single issue ratemaking.  Adopting the Tracker in a base rate case does not immunize it from violating the prohibition against single issue ratemaking.  All the changes will occur outside the context of a base rate case, during the annual reconciliation of the universal service charge.  PGW Exc. at 42, 43.



Lastly, PGW asserts that the Tracker also violates the prohibition against retroactive ratemaking, because it retroactively affects PGW’s allowance for bad debt expense based upon subsequent changes in the base rate levels.
  Thus, PGW believes that the OCA’s bad debt tracker for the effects of CRP participation changes is both illegal and a bad idea and should be rejected.  PGW Exc. at 43.



In reply, the OCA notes that PGW excepts to the ALJs recommendation stating that it violates Section 1408 of the Code.  However, the OCA states that its proposed mechanism is not a “bad debt tracker” but is a mechanism to prevent the double-recovery of uncollectible expense – once through base rates and once again through the universal service charge.  Further, the OCA states that the universal service charge should only recover the incremental costs of PGW’s CRP.  When the number of customers in CRP exceeds that number set in the most recent base rate proceeding, the CRP credits need to be reduced to account for uncollectibles already recovered through base rates.  OCA R.Exc. at 24, 25.



d.
Disposition



We find the ALJs recommendation to be supported by the record as well as Section 1408 of the Code.  Accordingly, we find OCA’s argument to be convincing.  Double recovery of uncollectible accounts expense is a possibility and can be alleviated by implementing a mechanism for reconciliation.  The record is clear that PGW’s CRP is a CAP and its purpose is to implement a means of affordable gas service to income-eligible customers.



The ALJs also agreed with PGW’s recommended balanced approach, which we believe is appropriate.  The ALJs’ recommendation that PGW be directed to put into place a mechanism that would address under and over recovery of uncollectible accounts expense is adopted.  PGW shall collect data to establish the net change in CRP participation compared with the number of CRP participants at the effective date or rates established pursuant to this base rate case, as well as the average shortfall per participant, to be presented with its quarterly CRP reconciliation.  Accordingly, to the extent inconsistent with the above finding and directive, the exceptions of PGW are denied.  


9.
Management Incentive Plan TC "9.
Management Incentive Plan" \f C \l "3" 


a.
Positions of the Parties



PGW proposed an annual expense of $500,000 as an incentive, retention program for its top fifty-five managers.  PGW started the program in 2005 and plans to make it permanent.  PGW MB at 59, 60.  PGW suggested that the approval by the Philadelphia Gas Commission is not a pre-requisite for the Commission to allow the expense in this proceeding.  PGW MB at 62; PGW RB at 11-12.  PGW suggested that the Commission may deny the expense only if the program is not necessary to attract or retain qualified employees or is otherwise imprudent.  PGW also stated that its compensation program is less than half the salary incentives in comparable companies and the Company plans to include the cost of the plan in its fiscal year 2008 budget.  PGW MB at 61-62.  PGW also asserted that its management team is presently paid at the bottom 25th percentile of similarly situated managers for comparable companies.  PGW MB at 61 citing, PGW St. No. 12 at 3-4; Tr. 779-80; R.D. at 34. 



The OCA and the OTS objected to this expense claim stating that PGW did not provide sufficient documentation for the expense.  OTS MB at 18; OCA RB at 20; R.D. at 34.  



The OTS stated that PGW’s Management Incentive Compensation expense claim violates the public interest and should not be recognized.  Also, the OTS agreed that PGW has failed to demonstrate with any evidence that this expense is directly connected to the “implementation of improvements in the operational, service level and/or financial condition of PGW.”  OTS St. No. 2, at 6.  Absent any evidence indicating that ratepayers benefit from this claimed expense, the OTS suggested it should not be recognized.  The OTS opined that the Company has failed to provide the kind of documentation and detail of the program to provide a nexus to the provision of safe and reliable service.  OTS MB at 18; OTS RB at 7; R.D. at 34.



Additionally, according to the OTS, PGW’s claim that the Incentive Compensation Program is necessary to retain management employees is not supported by credible evidence on the record in this proceeding.  The OTS asserted that PGW has not presented studies or submitted any data to support its claimed inability to retain competent management personnel without such an incentive plan.  OTS St. No. 2-SR at 6; OTS MB at 18; R.D. at 34.



The OCA adds that the Philadelphia Gas Commission did not allow the expense in the 2007 budget because “clearly articulated, well-defined, quantitative goals and criteria (as are used in private industry for such ‘pay-for-performance’ programs) are absent.”  OCA M.B. at 39 citing, In Re: Fiscal Year 2007 Budgets/Oversight Proceeding, Philadelphia Gas Commission at 3-4 (October 4, 2006) (footnote omitted).  The record evidence reveals that PGW has not resubmitted a fiscal year 2007 management incentive bonus program.  Tr. 799; R.D. at 34.



b.
ALJs’ Recommendation



Section VII(1)(a)(iii)(B) of the Management Agreement (PGW Rejoinder Exh. 1 at 18(emphasis added)); states:

Incentive compensation, if any, awarded to Company management at the discretion of Company’s Board of Directors, . . . shall be payable only pursuant to performance standards established, and performance measured against such standards, by the Board of Directors of the Company.  The performance standards shall include standards which the Board of Directors determines, from time to time, to be important for the improved operations of the Gas Works such as the achievement of the Gas Works’ financial plan, customer service, billing and collection efficiencies and development of new revenues (other than from general rate increases).



The ALJs found that PGW failed to show by record evidence the requisite documentation complying with this paragraph in its Management Agreement.  R.D. at 35.



PGW stated that “the record showed that the program is an important part of PGW’s efforts to retain its most valuable senior managers.”  PGW RB at 11.  The ALJs found that this is not the appropriate standard of review for the expense.  The standard of review for an expense is whether it is reasonable.  See, Pa. PUC v. National Fuel Gas Distribution Corp., 54 Pa. PUC 401, 416-417, 40 PUR4th 101, 117-118 (1980).  The objective evaluation of reasonableness is whether the record provides sufficient detail to objectively determine whether the expense is prudently incurred.  Popowsky v. Pa. PUC, 674 A.2d 1149, 1153-54 (Pa. Cmwlth. 1996).  The burden of proof falls on the Company advocating the expense.  Allegheny Center Associates v. Pa. PUC, 570 A.2d 149 ( Pa. Cmwlth. 1990).



The ALJs found the most compelling shortcoming is that PGW simply has failed to produce evidence that it has complied with its own Management Agreement.  Necessarily, it follows that PGW has not carried its burden of proof by providing sufficient detail of the incentive program to substantiate the expense as prudent and therefore reasonable.  Consequently, the ALJs recommended that the Commission disallow the $500,000 expense claim for the management incentive plan.  



c.
Exceptions



PGW states in its exceptions that the ALJs erred in denying PGW's $500,000 Management Incentive Program expense claim.  PGW states that its Board of Directors approved a Management Incentive to fifty-five top managers based upon their performance in contributing to various operational and financial improvements that the Company had experienced.  PGW has stated that the Philadelphia Facilities Management Corporation (PFMC) Board of Directors has fully endorsed the utilization of incentive-based compensation to be used in conjunction with performance-based salary adjustments.  PGW St. No. 12 at 1, 2.  



PGW also excepts to the other basis raised by the ALJs for rejecting this expense.  The ALJs found that PGW needed to show that the expense was “prudently incurred.”  PGW asserts that the Commission has found management incentive plans reasonable when they are shown to be designed to foster “operational effectiveness.”  See, e.g., Pa PUC v. Consumers Pennsylvania Water Company Roaring Creek Division, Docket No. R-00973869, 1997 Pa PUC LEXIS 93 (October 14, 1997).  PGW claims that the record here clearly demonstrates that the Management Incentive Program was designed to recognize operational improvements and the contributions the top managers had made to them.  PGW St. No. 11 at 3, 6-7; PGW MB at 60-63.  Thus, according to PGW, its program is designed to try to hold on to these key employees who helped achieve these successes – so that they can continue to improve operations and benefit customers.  PGW St. No. 11 at 1-2; Tr. 780, 793-96; PGW MB at 60-63.  PGW is of the opinion that its program satisfies the Commission’s standard for the recognition in rates of management incentive plans, and the modest cost of the program ($500,000) should have been approved as a pro forma operating expense.  PGW Exc. at 35, 36.



In reply, the OCA states that PGW’s argument misses the point.  As discussed in the OCA’s Main Brief, PGW failed to provide any formal guidelines to define the program, any measurable performance objectives, or any plan documentation.  The OSA points out that the Philadelphia Gas Commission concluded that, without clearly articulated, well-defined, quantitative goals and criteria, the program should not be approved.  Accordingly, the OCA argues that the ALJs’ recommendation to deny the expense claim for this plan should be upheld.  OCA R.Exc. at 21.  



In its reply, the OTS states that the ALJs correctly determined that the Company has failed to satisfy its requisite burden of proof to substantiate the inclusion of this Management Incentive Program expense claim for recovery in rates.  The Recommended Decision clearly articulates the basis for the denial of this claimed expense with the crux of the discussion being the Company’s inability to support its claim with substantial evidence.  Lacking this evidence, the OTS argues that the ALJs correctly determined that the Company has not satisfied its burden of proof.  OTS R.Exc. at 20, 21; R.D. at 35.



The OTS also states that the Company has failed to provide the necessary level of detail with respect to the provisions of the program.  Additionally, the OTS claims that there has been no demonstration of the effectiveness of the program or any plausible explanation as to how ratepayers benefit from the inclusion of this expense.  The OTS argues that the ALJs have correctly observed that “PGW . . . has failed to produce evidence that it has complied with its own Management Agreement.”  OTS R.Exc. at 21; R.D. at 35.  In conclusion, the OTS believes that the ALJs correctly recommended the dismissal of this claim based on a lack of evidentiary support.



d.
Disposition



We agree with the finding of the ALJs on this issue.  The ALJs’ rationale for disallowance of this claim is accurate.  The ALJs noted that PGW failed to show by record evidence the requisite documentation to comply with its Management Agreement, that PGW has not presented studies or submitted any data to support its claimed inability to retain competent management personnel without such a program and that the Philadelphia Gas Commission did not allow the expense in PGW’s 2007 budget because “clearly articulated, well-defined, quantitative goals and criteria (as are used in private industry for such ‘pay-for-performance’ programs) are absent.”  Accordingly, we shall deny the exceptions of PGW on this issue and adopt the recommendation of the ALJs to disallow the $500,000 claimed expense.


10.
Marketing Promotion Expense TC "10.
Marketing Promotion Expense" \f C \l "3" 


a.
Positions of the Parties



PGW presented an annual expense claim of $500,000, representing a program to provide customer incentives to convert to natural gas.  It is PGW’s belief that this is a long-term benefit to ratepayers providing additional throughput on PGW’s system, more utilization of PGW’s facilities, a fuller realization of investment in the facilities and a greater amount of customers over which to distribute operating costs.  PGW MB at 71; PGW RB at 13.  The incentives provided to customers have been in the form of discounts to delivery or service charges.  R.D. at 36.



The OTS asserted that recovery of a claimed expense requires a showing that: (1) the claimed expense is incurred in the test year; and (2) the expense is necessary to provide safe and reliable service.  OTS MB at 17, 22; R.D. at 36.



PGW and the OTS agreed that the expense must be incurred in the test year, 2007, and must benefit the ratepayer.  The record evidence in testimony provided by the OTS’ witness states, “[t]he Company stated . . . that the projects for customer B and customer D would not take place in the test year 2007.  These two projects were expected to cost $250,000 and $225,000[,] respectively.”  OTS St. No. 2-SR at 18 (emphasis added). R.D. at 36.



b.
ALJs’ Recommendation



The ALJs were persuaded by the OTS and recommended allowing $25,000 of the claimed $500,000 expense, covering only those expenses that will be incurred in the test year.  R.D. at 37.



c.
Exceptions



In its exceptions, PGW asserts that the ALJs erroneously denied all but $25,000 of these expenses on the grounds that the remaining projects for which PGW had budgeted had not come to fruition.  R.D. at 37.  However, PGW states that it regularly incurs these expenses designed to increase gas sales which benefits all customers.  Additionally, PGW fully expects that it will incur the claimed level of expense in future years.  Thus, according to PGW, it was error for the ALJs to deny this expense.  PGW Exc. at 37.



In reply, the OTS states that the record evidence in this proceeding offers no support for the inclusion of this claim.  The OTS argues that the claimed expense is going to be outside the Company’s claimed test year and, therefore, is considered to be speculative.  The OTS concludes that, the proper regulatory treatment is to disallow this expense.  The OTS states that, in its opinion, the Company’s exceptions are equally evasive and lacking in credibility as it claims that it “fully expects that it will incur the claimed level of expense in future years.”  PGW Exc. at 37; OTS R.Exc. at 23.



The OTS believes that the correct regulatory treatment of this claim has been suggested in the Recommended Decision offered by the ALJs in this proceeding.  Accordingly, the OTS argues that the ALJs’ analysis is conclusive and proper and should not be disturbed.  OTS R.Exc. at 23.



d.
Disposition



We agree with the position of the OTS, as adopted by the ALJs.  The claimed expense is clearly going to be outside the Company’s claimed test year and, therefore, is considered to be speculative.  As a result, the proper regulatory treatment is to deny recovery within base rates.  Accordingly, we shall adopt the position put forward by the OTS and recommended by the ALJs, and shall deny PGW’s exceptions on the issue.


11.
Advertising Expense TC "11.
Advertising Expense" \f C \l "3" 


a.
Positions of the Parties



PGW claims an expense of $210,000 for advertising.  The two components of this claim are $175,000 for corporate communications and $35,000 for customer satisfaction, education and promotion.  PGW MB at 68; R.D. at 37.  



The OTS challenges the $35,000, which is related to customer satisfaction, education and promotion.  The OTS’ recommended disallowance is based upon inadequate record evidence to show that the activities related to this expense benefit ratepayers.  More specifically, the OTS contends that “this expense is not directly related to the provision of safe and reliable service.”  OTS MB at 25; R.D. at 37.  



PGW rebuts the OTS’ challenge by stating the $35,000 portion of the claim increases the base of customers from which fixed costs can be recovered; enables fuller utilization of PGW's facilities and distributes PGW's operating costs among more customers.  For these reasons, PGW believes the assertion by the OTS, that the expense does not benefit the ratepayer, is misguided.  PGW RB at 13; R.D. at 38.  



b.
ALJs’ Recommendation



The ALJs found the list of benefits that PGW attributes to the $35,000 portion of the advertising expense, is plausible and reasonable.  Further, the ALJs did not agree with the OTS that the record is devoid of support for this portion of the advertising expense.  To the contrary, the ALJs found that the evidence supports a conclusion that the ratepayers benefit from the expense.  Consequently, the ALJs recommended PGW be permitted to include the $210,000 claim attributed to advertising expense in rates.



c.
Disposition



Exceptions were not filed regarding the ALJs recommendation on this issue.  Finding that the expense claim is reasonable and supported by the record evidence, we shall adopt the finding of the ALJs.  


12.
Lobbying Expense, Dues and Subscriptions Expense TC "12.
Lobbying Expense, Dues and Subscriptions Expense" \f C \l "3" 


a.
Positions of the Parties



PGW proposed a $245,200 claim for lobbying expense comprised of: (1) $100,000 for WolfBlock Government Relations; (2) $130,000 for Mardi Enterprises; and (3) $15,200 for dues and subscription.  Further, PGW argued that just 25%, or $30,000, of the expense claimed for Mardi Enterprises is for lobbying, while the remaining amount is associated with activities such as interacting with the Commission, the Energy Association of Pennsylvania, and with other state and federal trade and industry groups public advocates, customers, and community groups.  PGW MB at 66; R.D. at 38.  



PGW also argued that the entire amount of the expense claim should be included in the Company’s pro forma expense claim.  PGW MB at 66; R.D. at 38.  PGW references Section 2212(c) of the Code, which states, 

Commencing July 1, 2000, to the extent not inconsistent with this section, the provisions of this title, … shall apply to the public service of a city natural gas distribution operation with the same force as if the natural gas distribution operation was a public utility under section 102 (relating to definition), provided that, upon request of a city natural gas distribution operation, the commission may suspend or waive the application to a city natural gas distribution operation of any provision of this title, including any provision of this chapter other than this section. . . . .  

66 Pa. C.S. § 2212(c).



The OCA opposes the claim of $100,000 for WolfBlock Government Relations referring to Section 1316 of the Code, 66 Pa. C.S. § 1316, 

(a)
General rule. -- For purposes of rate determinations, no public utility may charge to its consumers as a permissible operating expense for ratemaking purposes any direct or indirect expenditure by the utility for political advertising...  

(d)
Definition. - - As used in this section the term “political advertising” means any advertising for the purpose of influencing public opinion with respect to any legislative, administrative action or candidate election or with respect to any controversial issue to be decided by public voting.  The term includes money spent for lobbying but not money spent for appearances before regulatory or other governmental bodies in connection with a public utility’s existing or proposed operations.



In addition, the OCA cites PGW’s last base rate proceeding, where the Commission disallowed inclusion of lobbying expenses stating, 

We do not believe, however, that PGC’s allowance of the recovery of a certain budget category, such as lobbying expenses, is an element of the cash flow method to which the Commission must adhere.  Rather, the cash flow method previously utilized by the PGC is described in Section VII of the 1972 Management Agreement as requiring the approval of rates that will produce revenues that are sufficient to (1) pay reasonably incurred operation and maintenance (O&M) costs and expenses as they come due throughout the fiscal year; (2) make the $18 million annual payment to the City; (3) satisfy debt service requirements; and (4) provide cash working capital.  Although some expenditures, such as employees’ retirement costs, are specifically identified for recovery, lobbying expenses are not so designated.  Therefore, we do not view the recovery of lobbying expense as being required by Section 2212’s mandate that the Commission adheres to the prior ratemaking method.  Rather, we are free to examine the reasonableness of the amount and the category of O&M expense being claimed by PGW.

OCA M.B. at 41 citing 2001 PGW Base Rate Order at 65-66 (footnote omitted).  The OCA also referenced Commission past findings which consistently disallowed lobbying expenses because it was determined that these activities do not benefit ratepayers.  See Id at 42, citing Pa. PUC v. Pennsylvania-American Water Co., 79 Pa. PUC 25, 66 (1993) (portion of membership dues disallowed which related to legislative advocacy functions and lobbying); Pa. PUC v. Duquesne Light Co., 59 Pa. PUC 67, 118 (1985) (Edison Electric Institute (EEI) dues disallowed because the legislative advocacy activities were of no benefit to ratepayers.); Pa. PUC v. National Fuel Gas Distribution Corp., 84 Pa. PUC 134, 196 (1995) (disallowed expenditures of the Governmental Affairs Department that related to lobbying); Pa. PUC v. Metropolitan Edison Co., 60 Pa. PUC 349, 382 (1985) (EEI dues eliminated for the percentage that went towards lobbying and legislative activities expenses).  R.D. at 40.



The OCA discredits PGW’s argument that the ratepayers benefit from lobbying activity by simply stating that PGW’s attempt to extend ownership attributes to ratepayers is improper.  In conclusion, the OCA states that the Commission has consistently found that lobbying activities are not to be included in ratemaking and, therefore, the $100,000 expense for lobbying activity by WolfBlock Governmental Relations should be disallowed.  OCA MB at 42; OCA RB at 22; R.D. at 41.



The OTS also opposed the lobbying expense claim; however, the OTS advocated the total lobby expense claim of $230,000 plus the $15,200 claim for dues and subscription expenses be disallowed.  The OTS stated that a portion of PGW’s dues and subscriptions expense claim, $15,200, is attributable to lobbying activities, and that these activities do not directly benefit the ratepayers.  Additionally, the OTS, like the OCA, stated that the Commission rejected a similar claim in the last base rate case and the Commission has previously rejected lobbying expenses as recoverable in rates.  OTS MB at 23, 24; R.D. at 41.  The OTS stated that PGW has not supported its claim with adequate record evidence.  OTS RB at 11, 12; R.D. at 41.



b.
ALJs’ Recommendation



The ALJs agree with the arguments supplied by the statutory advocates.  The ALJs found that: (1) PGW has not supported its claim by adequate evidence; (2) this claim is similar to the claim presented and rejected in the Company’s last base rate case; (3) PGW has not provided any compelling reasons that the Commission should waive prior, consistent ratemaking treatment of this claim; and (4) the logic of attributing ownership qualities to the ratepayers is flawed.  R.D. at 41.



Accordingly, the ALJs recommended that the lobbying claim of $230,000 and the dues and subscription expense claim related to lobbying in the amount of $15,200 or a sum of $245,200 be denied and excluded from rates.  R.D. at 41.



c.
Exceptions



PGW excepts to the ALJs’ recommendation which denies the entire $245,200 expense claim associated with lobbying.  PGW states that the ALJs determination is in error for two reasons.  PGW Exc. at 37.



First, PGW believes that the Commission should waive its general rule on lobbying because of PGW's very different status as a municipal utility.  Also, PGW states the record shows that its lobbying is focused on issues that benefit customers, such as funding of LIHEAP and other low-income assistance programs, which obviously directly benefit PGW customers.  PGW MB at 67; PGW St. No. 1R at 6.  Accordingly, PGW believes that its total expense claim for government relation expense should be included in its pro forma expenses.  R.D. at 37.



PGW states that, even if the Commission declines to make an overall exception for PGW lobbying expenses, it should recognize that the ALJs recommendation is overstated because PGW showed that some $100,000 of the amount claimed related to non-lobbying government relations activities, such as interacting with the Commission and trade groups on various issues and concerns.  PGW MB at 66-67; RB at 15.  PGW states that it submitted sworn testimony reflecting the results of its analysis that a large portion ($100,000) of the activities of one of its government relations contractors were devoted to activities that were not lobbying.  PGW St. No. 2R at 32, 33.  Additionally, according to PGW, neither the OTS nor the ALJs may simply refuse to accept this sworn testimony without articulating some basis for concluding that it is unpersuasive or untrue.  PGW Exc. at 38, n.145.



In its reply, the OTS states that the ALJs correctly denied any expense claims relating to lobbying efforts on the part of the Company.  This issue has been decided by the Commission in PGW’s 2001 base rate case, and the Company has not presented any credible evidence as to why this decision should be reversed.  OTS R.Exc. at 23.  The OTS continues that PGW’s status as a municipal utility is of no consequence when evaluating the reasonableness of this expense claim.  The Company clearly had the burden of proving the elements of this claim and the ALJs correctly determined that it had failed to do so.  The ALJs correctly identified this failure on the Company’s part.  “PGW has not supported its claim by adequate evidence.”  OTS R. Exc. at 23; R.D. at 41. 



In reply, the OCA submits that extensive Commission precedent and Section 1316 of the Code preclude PGW’s claim.  Additionally, the OCA notes that PGW made a similar argument in its last base rate case, and the Commission denied the lobbying claim there.  OCA R.Exc. at 22.



The OSBA takes no position on whether the ALJs were required to reject the entirety of PGW’s claim because of the ban in Section 1316 of the Code, 66 Pa. C.S. § 1316, against the recovery of lobbying expenses.  However, the OSBA objects to PGW’s attempt to rely on Section 2212(c) of the Code, 66 Pa. C.S. § 2212(c), as authority for the Commission to waive the applicability of Section 1316 to the Company’s claim.  OSBA R.Exc. at 9.



d.
Disposition



We support the resolution offered by the ALJs on this issue.  We also find that the ALJs’ resolution is supported by the OTS’ position which is that PGW has not supported its claim with adequate record evidence and the Company has failed to present compelling reasons to grant a waiver under Section 2212(c) of the Code to change the treatment of this type of expense claim from the Commission’s prior consistent treatment, which is to exclude the claim from recovery within base rates.  Accordingly, we shall deny the exceptions of PGW on this issue.


13.
Injuries and Damages Expense TC "13.
Injuries and Damages Expense" \f C \l "3" 


a.
Positions of the Parties



Originally PGW had an expense claim for injuries and damages of $725,000 for a pending class action lawsuit against the Company.  During the proceeding, PGW revised its claim to $3.8 million.  PGW stated that legal fees have been spent and a settlement amount has been proposed, and also agrees that the class action payouts do not occur annually.  PGW MB at 71.  PGW has proposed to amortize the $3.8 million over five years, which would amount to $760,000/year, and has stated that it will accept the amount of $725,000/year for this expense claim.  PGW M.B. at 71; PGW RB at 13, 14; R.D. at 42. 



The OTS has recommended a reduction of $475,000 to the Company’s claim for injuries and damages and a $250,000 reduction for special legal expenses.  Both of these claims are associated with PGW’s involvement in the class-action suit.  There is no record evidence provided to state when the class-action suit will be resolved.  Consequently, the OTS has suggested that because resolution in the test year is speculative, the amount claimed for the expense is speculative.  The OTS also asserted that the expense would be appropriately addressed when the amount to be claimed regarding the lawsuit is ripe.  The OTS added that it is appropriate to recover this item as a non-recurring expense and to amortize it when it occurs to protect the ratepayers from unreasonable rates.  OTS M.B. at 24, 25; R.D. at 42. 



Furthermore, the OTS contends that PGW has not supported its claim with record evidence that the class action lawsuit is a recurring expense or an on-going, normal part of operations.  Only if the claim is a recurring expense or an on-going normal part of the Company’s operations would it be appropriate for annual recovery.  The OTS concludes that any attempt to recover this expense annually, when there is no support that it is a recurring expense, is inappropriate.  OTS M.B. at 24, 25; R.D. at 42. 



b.
ALJs’ Recommendation



The ALJs found the issue that the OTS raises to be persuasive.  Compelling for the ALJs, in defining whether the lawsuit is ripe is PGW’s own statement in its Main Brief, that “PGW updated its projection that is likely to be required to be paid out . . .” PGW M.B. at 70.  The ALJs state that this language connotes that the class action lawsuit is viable but any settlement has not been finalized.  PGW concedes to amortize the claim.  The OTS agrees that it should be amortized only when the amount attributable to lawsuit expense is ripe.  R.D. at 43. 



In Pa. PUC, et al. v. Duquesne Light Co., (Part II of II), 66 Pa. PUC 518, 1988 Pa. PUC LEXIS 298, *145-47(March 23, 1988), the Commission found that an expense claim relating to a bankruptcy lawsuit was disallowed because the amount of the final loss was not known and ,therefore, the claim was not ripe for consideration.  This case law represents that the final loss must be known for the expense claim to be ripe.  R.D. at 43.



In this proceeding the ALJs agreed, based on the record evidence, that the challenged amount of the lawsuit has not yet been resolved and PGW has not offered evidence otherwise.  Therefore, the ALJs concluded that the recovery due to the class action lawsuit is not yet ripe and any claimed expense associated with that lawsuit should not be allowed.  Thus, the ALJs recommended that the $725,000 expense claim should be reduced by $475,000, providing an allowance of $250,000.  R.D. at 43.



c.
Exceptions



PGW excepts to the ALJs’ conclusion and states that it is clearly incorrect.  PGW Exc. at 39.



PGW's updated evidence provided its best projection of the cost that it would incur for this item.  While the resolution of the lawsuit admittedly has not yet occurred, the estimate represents PGW's best projection of what will occur by end of the future test year – which is yet to be completed.  PGW MB at 71.  If this amount is not included in pro forma test year expenses in this case, PGW asserts that the OTS and OCA will surely argue in future cases that an attempt to recover the expense is "retroactive ratemaking."  PGW believes its claim was a legitimate addition to its future test year expense projection and should be allowed.  PGW Exc. at 39, 40.



In its reply, the OTS states that the ALJs have properly recommended the disallowance of this expense claim that is clearly not ripe for disposition.  The speculative nature as to the ultimate resolution of the lawsuit cannot be substituted for the actual incurrence of the expense.  The ALJs’ analysis is consistent with the evidence in the record.  The Company’s opinion as to how OTS will react when the matter is ripe for disposition is equally speculative.  When the underlying matter is resolved and the calculations are complete, the Company will be under no constraints in seeking recovery of this expense.  OTS will respond appropriately when the matter is ready to be resolved in a regulatory setting.  OTS R.Exc. at 25.



d.
Disposition



We agree with the recommendation of the ALJs that, based on the record evidence, the amount of the lawsuit has not yet been resolved and PGW has not offered evidence otherwise.  Therefore, we also conclude that the recovery of speculative expenses associated with the class action lawsuit are not yet ripe and any claimed expense associated with that lawsuit will not be included within base rates.


14.
Regulatory Fines and Penalties TC "14.
Regulatory Fines and Penalties" \f C \l "3" 


a.
Positions of the Parties



PGW has claimed $50,000 for fines and penalties assessed against the Company by the PUC for violation of its regulations or statutes in the test year.  PGW has projected a $50,000 amount on an annual basis through FY2012.  OCA St. No. 2 at 27; R.D. at 43.



PGW conceded that as a general policy this claim would be excluded from pro forma operating expense but requested to be treated uniquely because it is a municipal utility and has requested a waiver by the Commission exercising its authority under Section 2212(c) of the Public Utility Code.  66 Pa. C.S. § 2212(c).  (PGW RB at 16, 17).  PGW asserted that all revenues benefit the Company’s customers and all expenses are a detriment to the Company’s customers.  Consequently, PGW suggests that normal regulatory treatment is not appropriate and is not in the public interest for this expense claim.  PGW MB at 69, 70.



The OCA contended that it is improper to include an annual expense for regulatory penalties because that practice would defeat the purpose of regulatory penalties—that utilities have consequences to detrimental practices or policies that violate the Commission’s regulations and statutes.  OCA MB at 43, 44; OCA RB at 24.  The OCA argues that regulatory penalties are an ownership responsibility and thus, should not be recoverable through rates.  The OCA stated that customers cannot be required to subsidize the utility’s failure to comply with PUC statutes and regulations.  



Likewise, the OTS suggested that the claim cannot be allowed.  The OTS stated that the activities resulting in fines and penalties by their nature cannot be deemed reasonable expenses or a necessary part of doing business.  To allow PGW to recover this expense in rates would violate the public interest.  OTS MB at 26.  Any waiver of regulatory treatment resulting in allowing this expense claim is not sound regulatory practice.  OTS RB at 13; R.D. at 44.  



b.
ALJs Recommendation



The ALJs agree with the public advocates and state that fines and penalties are to deter conduct that violates PUC regulations and statutes.  PGW can control its conduct and thus minimize this expense by avoiding activities that violate the Commission’s statutes and regulations.



The ALJs adopted the OCA’s testimony as most persuasive on this matter regarding the connotations of PGW submitting this expense claim,
[PGW] expects that the company will be fined by the PUC for failure to comply with the Public Utility Code and related regulations.  

Regulatory fines are an ownership expense and, therefore, are not recoverable through rates.  Customers cannot be expected to subsidize a utility’s failure to comply with PUC standards of reasonable and efficient service.  Similarly, PGW’s Operating Budget should be based upon the assumption that PGW will provide reasonable service and avoid incurring regulatory penalties.

…[I]t is within PGW’s power and responsibility to take the necessary steps to avoid incurring regulatory penalties.

OCA St. 2 at 28; R.D. at 45.  



Accordingly, the ALJs concluded that it would not be in the public interest to waive Commission statute and policy by allowing this expense claim, and recommend the $50,000 regulatory fines and penalties expense claimed by PGW be disallowed. 



c.
Exceptions



In its exceptions PGW asserts that again, the ALJs failed to understand that, with PGW, there is no separating between "ownership" and ratepayers.  Accordingly, denying the Company inclusion of items like this simply will mean that the cost will have to be recovered from ratepayers at some point in the future – in the form of a cash flow allowance or additional borrowing – and may very well cost ratepayers more.  PGW MB at 16, 17.  Accordingly, PGW avers, it simply does not make sense to blindly apply to PGW a regulatory policy that was formulated for investor-owned public utilities.  This expense item should be allowed.  PGW Exc. at 38, 39.



In reply, the OTS states that it believes the ALJs properly determined that it is not in the public interest to waive Commission statutes or regulations and allow recovery of this improper expense claim.  R.D. at 45. As delineated in the Recommended Decision, allowance of this expense claim will negate the effect of fines and penalties as a means of controlling improper business practices.  The Company erroneously claims that it should be allowed to recover the costs of fines and penalties from its ratepayers that are a result of its improper actions citing its status as a cash flow company.  This premise is counterintuitive to the goal of fines and penalties and must be rejected.  The ALJs have correctly identified the flaws in the Company’s request and the Recommendation should not be altered.  Fines and Penalties should not be recovered in rates.  OTS R.Exc. at 24.



The OCA, in reply, submits that PGW has missed the point.  The OCA notes that the ratepayers are not the owner of PGW and including such penalties within rates would not be in the public interest and would defeat the purpose of regulatory penalties.  Additionally, the OCA contends that allowing for recovery of regulatory penalties and fines within base rates assumes that PGW will continue to violate the Commission’s regulations.  Accordingly, the OCA believes PGW’s exception should be denied.  OCA R.Exc. at 23.



d.
Disposition



We agree with the ALJs’ recommendation regarding this issue.  Commission statutory advocates state that fines and penalties are to deter conduct, which violates PUC regulations and statutes and that PGW can control its conduct and thus minimize this expense by avoiding activities that violate the Commission’s statutes and regulations.  Additionally, we believe that allowance of this expense claim would negate the effect of fines and penalties as a means of controlling improper business practices.  Accordingly, we shall deny PGW’s exceptions on this issue and adopt the position of the public advocates as recommended by the ALJs.


15.
OTS Summary Tables in Error TC "15.
OTS Summary Tables in Error" \f C \l "3" 


a.
Positions of the Parties



PGW contended that the OTS’ summary schedules do not use PGW’s revised pro forma test year claim as the starting point to show its adjustments to the Company’s expense claims.  The correct schedules are PGW Ex. 13A and 13B and the associated data contained in these schedules.  Consequently, the OTS does not use the appropriate data, and the calculations in its summary tables are in error.  PGW RB at 17, R.D. at 45.



b.
ALJs’ Recommendation



The ALJs agree with PGW that the appropriate starting point from which to make adjustments to the Company’s pro forma test year claim, are set forth in PGW Ex. 13A and 13B.  The ALJs also stated that the schedules presented by OTS in Appendix D of its Main Brief are not accurate.  R.D. at 45.



c.
Exceptions



The OTS acknowledges that its Summary Table begins with the Company’s filed data.  To the extent that adjustments to the recommended revenue allowance are warranted after Commission review, the OTS tables are not the best source for effectuating these changes.  OTS Exc. at 4.



d.
Disposition



We agree with the ALJs and PGW in that the appropriate starting point from which to make adjustments to the Company’s pro forma test year claim, are set forth by PGW in Exhibit 13A and 13B.  We shall grant the OTS’ exception acknowledging that its tables are not the best source for effectuating changes to the Company’s claim in this proceeding.



The Commission’s final allowance is presented in the Appendix to this Opinion and Order.  The Appendix is comprised of three Attachments.  Attachment A is a three-page presentation of the Statement of Income, the Cash Flow Statement and the Debt Service Coverage schedule.  Attachment B is a listing of the present rate adjustments which have been accepted by PGW.  These adjustments are shown in column three of the Statement of Income and Cash Flow Statement and are identified as adjustments A through H.  Attachment C presents the final Commission Adjustments to present rate and proposed rate revenue and are shown in columns five and seven of the Statement of Income and the Cash Flow Statement as adjustments “a” through “g”.  



It should be noted that the tables included with the Recommended Decision did not incorporate the $475,000 disallowance of Marketing Expense.  This adjustment is now reflected in the tables, and Attachment C, as a present rate reduction to expenses.  


16.
Applying Disallowed Expenses Toward its Line of Credit TC "16.
Applying Disallowed Expenses Toward its Line of Credit" \f C \l "3" 


a.
Positions of the Parties



For several of the adjustments to expenses recommended by the OTS, it did not adjust its overall rate relief recommendation.  Instead, the OTS suggested that the Company apply the funds collected with the associated claims to lower its line of credit balance.  OTS MB at 22 – 27; R.D. at 46.  



The OCA stated that the expense adjustments are not disallowances from PGW’s claimed rate increase.  OCA MB at 36; OCA RB at 19.  The OCA did not state how the funds should be used.  R.D. at 46.



b.
ALJs Recommendation



In support of their recommendation to deny the OTS’ proposed application of funds, the ALJs provided the following rationale:



While it may be prudent to pay down credit to some extent, the revenues could also be used to make crucial expenditures to upgrade programming or computer-aided monitoring and measuring or billing and collections system, or pilot programs to study the effects of an innovation or change in business policy in the marketplace for example.  It may be more practical to balance some degree of paying down debt with some revenues set aside for upgrading programs and mechanisms to achieve greater efficiency in the industry.  R.D. at 46.



The Commission is not a super board of directors for our jurisdictional public utility companies, and it has no right to manage them.

It was not intended by the Legislature that the commission should be a board of managers to conduct and control the affairs of the public service companies, but it was meant that where certain of their powers and obligations had intimate relation to the public through fairness, accommodation or convenience, the commission should have an inquisitorial and corrective authority to regulate and control the utility in the field specifically brought within the commission’s jurisdiction….  The company manages its own affairs to the fullest extent consistent with the protection of the public’s interest and only as to such matter is the commission authorized to intervene, and then only for the special purposes mentioned in the act.

R.D. at 46, 47; Coplay Cement Mfg. Co. v. Public Ser. Commission, 271 Pa. 58, 61, 114 A. 649 (1921).  “While the state may regulate with a view to enforcing reasonable rates and charges, it is not the owner of the property of public utility companies and is not clothed with the general power of management incident of ownership.”  Southwest Bell Tel. v. Public Ser. Commission, 262 U.S. 276, 289, 43 S. Ct. 544, 546 (1923).  Unless clear statutory authority is found for an agency to control management matters, it should not be assumed.  Hosp. Assoc. of Pa. v. Macleod, 487 Pa. 516, 528, 410 A.2d 731, 737 (1980).


The ALJs stated that they are reluctant to direct the Company to use the revenues saved from the associated adjustments or withdrawal of expense claims for a specific purpose.  The suggestion may be prudent; however, constraining the Company’s use of revenues it gains because of the Commission’s directed adjustments, may be interpreted as managing the Company’s business affairs without express authority.  Such an interpretation of the action would be contrary to case law.



The ALJs accepted the OCA’s method of addressing this issue and, accordingly, rejected the OTS’ recommendation to direct the Company to use the revenues in a specific manner.  R.D. at 47.



c.
Exceptions


The OTS avers that the ALJs erred by not recommending that revenue resulting from expense adjustments should be applied to the Company’s debt.  The OTS explains that the statutory authorities cited by the ALJs were decided well before PGW came under the Commission’s jurisdiction and that recent actions by the Commission have demonstrated a willingness to expand its authority with recommendations that address utility management decisions affecting the public interest.  OTS Exc. at 5, see Application of Pennsylvania-American Water Company for approval of a change of control to be effected through a public offering of the common stock of American Water Works Company, Inc., Docket No. A-212285F0136 (July 25, 2007).  The OTS contends that allowing the Company complete discretion over the use of traditional ratemaking expense claim adjustments is counterproductive and not in the public interest due to its high debt levels.  The OTS opines that the Commission must provide guidance to PGW to assist in the alleviation of its debt.  OTS Exc. at 6.



PGW states that the OTS’ claim that PGW should be required to apply excess revenues to its debt levels is misplaced and should be rejected.  PGW R.Exc. at 1-2.  PGW contends that, if it receives a $25 million increase, its debt-to-equity ratio will not improve because it will not produce sufficient internally-generated funds to avoid or significantly reduce future bond issuances nor retire existing debt.  PGW R.Exc. at 2.  PGW avers that it would need between $50-$60 million to be able to avoid or reduce even one future bond issuance.  PGW R.Exc. at 4-5.  As such, PGW claims that the evidence shows that OTS’ recommendation should be rejected.  PGW R.Exc. at 5.


d.
Disposition



We adopt the ALJs’ finding that they are reluctant to direct the Company to use any revenues saved from the associated adjustments or withdrawal of expense claims for a specific purpose.  While the suggestion of the OTS may be prudent, constraining the Company’s use of revenues it gains because of the Commission’s directed adjustments may be interpreted as managing the Company’s business affairs without express authority.  Such an interpretation of the action would be contrary to well established case law.  Accordingly, we shall deny the exceptions of the OTS.


17.
Revenue Requirement TC "17.
Revenue Requirement" \f C \l "3" 


a.
Positions of the Parties



PGW stated that it needs the rate increase because it is relying extensively on borrowed funds.  PGW wanted to increase base rates by 9.6% overall due to a lack of cash working capital and the desire to reduce its reliance on long term debt to finance construction.  PGW MB at 3.  PGW offered the following additional reasons in support of its request:  First, PGW has experienced a significant increase in non-gas operating expenses and interest expense since its last fully litigated case, so it seeks rates that appropriately reflect those increased expenses; Second, without a substantial rate increase, PGW will have inadequate earnings in FY 2009 to meet its debt service obligations and will fall below “investment grade” coverage levels in FY 2008; Third, to ensure that, in the long term, PGW has adequate liquidity when needed without having to resort continually to borrowing.  PGW claimed that it must break the ever-more expensive cycle of cash deficits, which require one-time fixes and even more borrowing.  PGW contended that it is billing just under $1 billion in revenues and yet, for fourteen years, it has had no internally generated funds.  PGW MB at 5; PGW St. No. 1 at 2, 3; R.D. at 16.



PGW stated that it is requesting sufficient funds so that it can be self-sustaining.  PGW contended that it will be in danger of not being able to meet debt service coverage requirements in FY 2008.  PGW MB at 5, 6.  Although PGW argued that it needs the entire request, it pointed out that it needs at least $70-71 million to allow an earnings level equal to that established in PGW’s last two rate cases.  PGW MB at 6; Appendix B; R.D. at 16.  



PGW submitted that its projected net income for the test year is $8.9 million.  The Company advised that this level will permit it to make its required l.5x bond ordinance debt coverage (on its 1998 Ordinance bonds) and satisfy the total fixed coverage charge as calculated by S&P, to maintain an investment grade debt rating.  PGW Exh. No. JR.B.-1; R.D. at 16.



PGW contended that the rate increase is necessary because it has experienced increases in the following expenses: debt service costs-$16 million; health and pension costs-$11.5 and $13.7 million, respectively; and operating and maintenance expenses and depreciation-$29 million.  PGW MB at 11; PGW Exh. JR.B.-3; PGW Exh. JR.B.-11.



The OCA opined that PGW’s request for an annual revenue increase of $100 million is based on its financial forecasts for five to six years into the future.  The OCA explained that this is against the Commission’s time-honored and legally sustainable use of a future test year that incorporates only known and measurable events.  As such, the OCA submitted that the basis for PGW’s filing is without legal support and should not be considered by the Commission.  OCA MB at 14.  The OCA explained that while it agrees that PGW should continue its efforts to reduce its long term debt and improve its level of cash and liquidity, the Company seeks all of it here at the expense of its ratepayers.  OCA MB at 16.  The OCA advised that although PGW’s future test year shows adequate debt service coverage and liquidity, the OCA has recognized that the $45 million city loan that was provided to PGW is due to be satisfied in 2008.  As such, the OCA recommended that a revenue increase of $22.5 million, reflecting a two-year payback of the City loan, be awarded to PGW so that it may satisfy this known and measurable cost.  OCA MB at 17.



As to the Company’s request to retain approximately $10 million in additional annual revenues from any off-system sales or capacity releases, the OCA explained that currently, proceeds from off-system sales or capacity releases are used to defray the GCR.  OCA MB at 18.  The OCA contended that this policy should remain in place.  OCA MB at 19.



The OTS recommended that PGW be granted $25 million in rate relief solely to enable the Company to repay the $45 million loan due to the City of Philadelphia in 2008.  The OTS indicated that PGW, under the cash flow methodology, is requesting that the Commission abandon the future test year concept, which it claims “is a very limiting and potentially inaccurate mechanism for cash flow companies”.  The OTS pointed out that in lieu of this well established ratemaking concept, PGW proposes that the Commission grant the requested rate relief based on its concept of a five year planning horizon.  Tr. 571 – 572.  The OTS claimed that while PGW has not demonstrated a need for any rate relief in its future test year, the Company nevertheless maintains that it must receive a significant increase to ensure that it enhances its liquidity and capital structure by 2012.  The OTS maintains that PGW’s attempt to abandon this fundamental ratemaking principle is untenable and must be rejected by the Commission.  OTS MB at 26; R.D. at 51.



The OTS indicated that its analysis concluded that PGW’s filing has not supported a need for a base rate increase at this time.  The OTS opined that the Company is able to meet its debt service coverage during the future test year.  OTS MB at 30.  The OTS argued, that even without an increase, PGW will satisfy the coverage requirements in the future test year.  Moreover, the OTS averred that PGW’s schedules show that, with no increase to base rates, it will have debt service coverage of 1.34x in the future test year, which is in excess of the 1.2x needed to sustain its investment grade.  PGW St. No. 2; PGW Exh. JR.B.-1, at 3; OTS St. No. 1 at 14.  The OTS stated that PGW admits that it is able to satisfy its bond coverages and maintain an investment grade rating in the test year without an increase.  PGW St. No. 2 at 6; R.D. at 52. 



PICGUG contended that PGW has failed to prove that it needs a rate increase, therefore, PGW should implement cost based IT rates.  PICGUG MB at 18, 19; R.D. at 55.
The School District urged the Commission to deny PGW’s requested rate relief and stated that PGW has failed to meet is burden of proof. School District RB at    6, 7.



AA objected to any rate increase since it concluded that PGW is not providing adequate, efficient and reasonable service.  AA MB at.50.



PGW rejected the OCA’s and OTS’ recommendations on the basis that $22 to $25 million dollar increases are insufficient to address its financial problems.  PGW MB at 47; PGW RB at 25. 



b.
ALJs’ Recommendation



The ALJs concluded that the record shows PGW has adequate income to satisfy its bond covenants in the test year and that PGW will have cash on hand at the end of the test year.  Additionally, the ALJs found that PGW has failed to prove that it needs a rate increase in the test year and that the five year planning period is rejected because it is not appropriate for ratemaking.  R.D. at 55.



After reviewing the evidence in the record, the ALJs adopted the OTS’ recommendation to grant an increase of $25 million and denied the Company’s request to retain the revenues associated with off-system sales and capacity releases.  In addition, the expenses that were disallowed will not be deducted from the rate increase.  Finally, the ALJs accepted the OCA’s suggestion which does not indicate how PGW should use the funds.  R.D. at 55.


c.
Exceptions


PGW excepts to the ALJs’ recommended increase of $25 million for the following reasons: (1) the ALJs did not consider that PGW justified at least a $70.2 million rate increase; (2) the ALJs did not examine any of PGW’s five-year planning data; (3) the ALJs failed to consider that a $25 million rate increase would not ameliorate PGW’s amount of debt; (4) PGW is not producing any cash working capital from the rates it charges its customers; (5) the ALJs’ summary dismissal of the rate increase request based upon adequate debt service coverage and the notion that PGW would have cash on hand at the close of the year are incorrect; and (6) the ALJs erred by concluding PGW would have adequate cash working capital as a result of the recommended increase.  PGW Exc. at 10 – 11, 14 - 28.



In reply, PICGUG states that the ALJs correctly determined that PGW will have adequate income to satisfy its bond covenants in the test year and that PGW will have adequate cash on hand at the end of the test year.  Additionally, PICGUG supports the ALJs’ finding that the use of PGW’s five-year forecast is not appropriate for ratemaking.  PICGUG R.Exc. at 9, 10.



In its Reply Exceptions, the OTS states that the ALJs thoroughly analyzed the record evidence and properly determined that PGW is entitled to a $25 million rate increase.  Additionally, the OTS agrees with the ALJs’ affirmation of a test year concept rather than PGW’s proposed five year forecast.  The OTS also states that the ALJs correctly found that PGW will have adequate income to satisfy its bond covenants and will also have cash on hand in the test year.  The OTS maintains that this thorough and complete analysis and the resulting $25 million rate increase is supported by the record evidence and satisfies the public interest because it results in just and reasonable rates for PGW ratepayers.  OTS R.Exc. at 4.



The OCA states that the recommended $25 million increase will allow for appropriate coverages, repayment of the City loan and will provide sufficient working capital to meet the Company’s day-to-day needs.  The OCA also states that the ALJs were correct in adhering to test year data and disregarding the proposed five-year forecast as the basis for the allowed increase.  OCA R.Exc. at 6 – 20. 


d.
Disposition



Based upon our review of the record and the test year employed therein, we conclude that PGW has adequate income to satisfy its bond covenants and that PGW will have adequate cash on hand at the end of the test year.  As such, we agree with the ALJs and find that PGW has failed to prove that it needs a rate increase in the test year, and that the five year planning period is inappropriate for ratemaking.


As previously noted, the OTS recommended that the Company be granted an annual base rate increase of $25 million solely to enable the Company to repay the $45 million loan due to the City of Philadelphia in 2008.  OTS MB at 26; R.D. at 50.  The concept of post-test year expenses has been addressed by this Commission in the past and certain ratemaking principles are properly discussed when this issue is presented.  For example, in Pa. PUC v. NFGD, 73 Pa. P.U.C. 552, 1990 Pa. PUC Lexis 146, *94-95 (December 24, 1990), the Commission discussed post-test year expenses and the degree of certainty necessary for proper ratemaking.  A post-test year expense must be of a requisite level of definitiveness, before the recovery of such an expense could be considered.  Id.  



We shall adopt the ALJs’ recommendation to grant the OTS’ position and allow an annual base rate increase of $25 million.  We believe that the post-test year $45 million loan repayment is a reasonable post-test year adjustment because it is known and measurable, and has been quantified.  We do not find any degree of uncertainty regarding the Company’s obligation to repay the loan during the post-test year.

Additionally, we shall deny the Company’s request to retain the revenues associated with off-system sales and capacity releases as recommended by the ALJs, and in doing so, shall deny the Exceptions of PGW on that issue.  It should be noted that while all aspects of revenue and expenses have been reviewed in detail, in this proceeding, the cash flow method of developing a revenue allowance does not require that the disallowed expenses be deducted from the allowed base rate increase of $25 million.  Lastly, we shall adopt the ALJs’ recommendation which reflects the position of the OCA to refrain from directing PGW to use the cash flow achieved from any disallowance herein, toward any specific use or goal.

C.
Rate Structure/Cost of Service TC "C.
Rate Structure/Cost of Service" \f C \l "2" 

1.
Cost of Service Study TC "1.
Cost of Service Study" \f C \l "3" 


a.
Adjustments TC "a.
Adjustments" \f C \l "4" 



i.
Positions of the Parties



PGW submitted testimony and an accompanying Cost of Service Study (COSS).  PGW St. No. 8 at 1-41; Exh. HSG-1.  PGW’s consultant performed the fully allocated class cost of service study using widely accepted practices based on Fiscal Year 2007 which was also the Test Year.  One of the purposes of the COSS was to assign the total costs incurred by PGW to each customer class, and to compare the costs assigned to each customer class to the revenue produced by the rates proposed by the Company.  PGW MB at 77; PGW St. No. 8 at 5-6; R.D. at 56.



The OTS averred that PGW misallocated the cost of industrial measuring and regulatory station equipment.  OTS St. No. 3 at 11. The OTS stated that proper allocation of costs in a COSS is necessary to enable the study to be used as a guide in assigning responsibility for rates to each of PGW’s customer classes.  OTS MB at 54; R.D. at 56, 57.  The OTS explained that PGW improperly allocated 77.0% of the total cost of the industrial measuring and regulating station equipment to the residential class.  Lesser amounts were allocated to the other tariff rate classes while nothing was allocated to the remaining customers in the interruptible classes.  OTS St. No. 3 at 15.  The OTS opined that since PGW installed industrial measuring and regulation station equipment to serve industrial customers, it was reasonable to allocate these costs to the industrial and interruptible customers.  PGW acknowledged and accepted this recommendation in its Rebuttal Testimony.  OTS MB at 57; PGW St. No. 8R, at 20; R.D. at 58.


The OSBA stated that in its initial filing, PGW submitted a COSS which improperly “bundled” items including all gas supply, transportation, load balancing, distribution, and customer assistance programs.  The OSBA witness, Mr. Knecht, testified that using a bundled COSS to set rates for PGW would be inconsistent with the principles of cost causation because PGW had unbundled its rates.  Without an unbundled cost of service study, it was impossible to determine whether each component of PGW’s unbundled rates were or were not consistent with allocated costs.  OSBA MB at 34; R.D. at 59.


In response to the OSBA, PGW submitted an unbundled COSS to reflect GCR costs, base rates costs, and USEC costs, accordingly.  For purposes of the proceeding, the OSBA generally accepted PGW’s unbundled distribution COSS methodology for setting base rates.  The OSBA generally accepted the study’s methodology regarding the allocation of distribution costs, with the knowledge that the study contains certain errors and methodological biases which resulted in the over-allocation of costs to commercial customers.  OSBA St. No. 1 at 2, 10-13.  The OSBA requested that the Commission direct PGW to evaluate the issues identified by Mr. Knecht carefully before submitting its next base rate increase request.  R.D. at 60. 




ii.
ALJs’ Recommendation



The ALJs noted that PGW had acknowledged both the OTS’ and the OSBA’s recommendations and had subsequently incorporated those adjustments into its COSS.  R.D. at 58-60.




iii.
Disposition



No Party filed Exceptions to the ALJs’ recommendations relative to these issues.  Accordingly, we shall adopt the OTS’ recommendation as well as the OSBA’s recommendation, as noted above, and use the unbundled COSS with the adjustment to the cost of the industrial measuring and regulating station equipment.


b.
Classification and Allocation of Distribution Mains TC "b.
Classification and Allocation of Distribution Mains" \f C \l "4" 



i.
Positions of the Parties



PGW submitted the testimony and accompanying COSS prepared and presented by Howard Gorman of Black & Veatch Consulting.  PGW St. No. 8 at 1-41; Exh. HSG-1.  Mr. Gorman performed the fully allocated class cost of service study using widely accepted practices based on Fiscal Year 2007 which was also the Test Year.  PGW subsequently submitted a corrected, unbundled COSS to reflect GCR costs, base rate costs and USEC costs.  One of the purposes of the COSS was to assign the total costs incurred by PGW to each customer class, and to compare the costs assigned to each customer class to the revenue produced by the rates proposed by the Company.  PGW MB at 77; PGW St. No. 8 at 5-6; R.D. at 56.


Both the OCA and the OTS objected to the unbundled COSS primarily based on the allocation of the distribution mains.  PGW stated that the cost of the mains was a function of both their length and diameter.  PGW disagreed with the position of the OCA and the OTS in regard to the inclusion of an allocation based on average or annual demand factor.  PGW maintained that the cost of the mains were causally related only to peak demands, and not to annual demands.  Consequently, PGW requested that the Commission reject the modifications suggested by the OTS and the OCA.  PGW MB at 77-79; R.D. at 56.



The OTS argued that the unbundled COSS presented by PGW was slightly flawed and must be corrected.  The OTS stated that PGW improperly classified and allocated the cost of distribution mains.  Proper allocation of costs in a COSS is necessary to enable the study to be used as a guide when assigning responsibility for rates to each of PGW’s customer classes.  OTS MB at 54; R.D. at 56-57.



The OTS stated that PGW improperly classified 25% of its distribution main investment as a customer cost.  The remaining 75% of its distribution mains cost was allocated as demand related.  The OTS maintained that this was improper, as the entire cost of distribution mains should be allocated on a volumetric basis utilizing the average and excess (A&E) demand method.  The OTS contended that its recommendation was necessary to correct the defects in PGW’s unbundled COSS.  OTS MB at 54; OTS St. No. 3, at 12, 13; R.D. at 57-59.


The OCA stated that 25% of the distribution mains investment costs were classified as customer-related and allocated on the basis of the number of customers in each class.  The remaining 75% are allocated on the basis of customer class coincident peak demands.  The OCA submitted that this method of allocation was in error and stated that the allocation of mains investment costs should be done using both annual and peak demands, as this principle is most closely aligned to allocating costs on the basis of cost-causality.   The OCA recommended that distribution mains plant investment costs be set based on the Peak and Average methodology, specifically, it recommended that 80% be allocated to average demands and the remaining 20% be allocated on the basis of peak demands.  The OCA clarified that mains are not sized for the number of customers served, but for the loads placed upon them.  The OCA proposed an alternative COSS study to PGW’s COSS that more accurately reflected the cost to serve the various classes.  The OCA recommended that its COSS study be used as the guide in this proceeding.  OCA MB at 46, 47; R.D. at 60-61.




ii.
ALJs’ Recommendation



The ALJs recommended that PGW should use the unbundled COSS with the correct classification allocation for distribution mains as a guide for revenue allocation.  R.D. at 63.




iii.
Exceptions



PGW excepts to the ALJs adoption of the OCA’s and the OTS’ methodology as it relates to the distribution mains.  PGW avers that the number, and geographic location of customers served, has a causal relationship with the size, and thus the cost of the system.  PGW believes that the Commission should accept its unbundled COSS as a reasonable means by which to determine how to allocate the authorized increase in the case.  PGW Exc. at 44-45.



The OCA excepts to the ALJs rejection of its COSS.  The OCA believes that even though its proposed COSS does not reflect the unbundling, it is useful as a guide in setting rates in this proceeding.  The OCA states that its COSS conforms to the ALJs’ recommendations regarding the allocation of distribution mains and therefore can, and should be, substituted for PGW’s unbundled COSS as a guide to set rates in this proceeding.  OCA Exc. at 5-7.  The OCA further states that it agrees with the ALJs analysis that the allocation of distribution mains costs in this proceeding be based on demand.  OCA R.Exc. at 25-28.



In its Reply Exceptions the OTS retorts that PGW’s Exception on this issue is incorrect.  The OTS avers that PGW’s argument that distribution mains are in some way a customer cost is not supported by any credible evidence in the record, and this position is contrary to the determination in recent Commission decisions.  Therefore, the ALJs’ recommendation should be implemented.  OTS R.Exc. at 26-28.



The OSBA, in its Reply Exceptions, avers that PGW’s unbundled COSS includes the proper methodology for the allocation of distribution mains costs and should be adopted.  Conversely, the OSBA states that the OCA’s recommended COSS does not allocate any of the mains costs to rate classes on the basis of the relative number of customers in each class.  According to the OSBA, this is a fatal flaw.  The OSBA advocates that if the Commission accepts the ALJs’ recommendation that there should be no customer component in the allocation of the mains costs, then the OTS’ cost of service methodology should be adopted and therefore the OCA’s COSS should be rejected.  OSBA R.Exc. at 19-21.




iv.
Disposition



We find the ALJs’ recommendation to be reasonable and that PGW’s proposal to allocate a percentage of the cost of the distribution mains as a customer cost not to be acceptable.  PGW has not presented evidence to show that it is correctly classifying and allocating the cost of the distribution mains.  Reviewing the record, we find that the allocation of distribution mains investment costs should be done using both annual and peak demands.  As a result, we accept the ALJs’ recommendation on this issue and deny the Exceptions of PGW, the OCA and the OSBA.


2.
Revenue Allocation Among the Rate Classes TC "2.
Revenue Allocation Among the Rate Classes" \f C \l "3" 


a.
Positions of the Parties



PGW advanced a revenue allocation methodology which it claimed was a gradual progression of moving all rate classes towards a system rate of return.  PGW proposed that under its methodology, no changes would be made to customer charges for firm sales customers.  However, the residential heating class would move 32% towards cost, commercial heating customers would move 17% towards cost and industrial heating would move 33% towards cost.  PGW MB at 79.



The OCA supported PGW’s proposed revenue allocation.  According to the OCA, PGW’s proposed allocation moves rates closer to their cost of service.  The OCA asserted that PGW correctly determined that its allocation approach reasonably balanced the concepts of costs and gradualism while moving residential heating customers 32% closer to the system average rate of return (based on PGW’s COSS).  OCA MB at 69-70.  The OCA criticized the OSBA’s proposal as one which failed to account for rate shock, relied on PGW’s flawed COSS and erroneously claimed that PGW’s proposal failed to move the residential rate class closer to a cost of service basis.  Id. at 77.



The OSBA argued that PGW’s proposed allocation actually moved class rates away from costs rather than closer to costs.  According to the OSBA, under PGW’s methodology, the residential class would receive a proposed increase below the system average while non-residential classes all have increases above the system average.  The OSBA argued that under any logical assessment, that methodology simply continues the cross-subsidy that exists in the current rate structure.  OSBA MB at 39.



Similarly, the OTS argued that PGW’s methodology must be changed to correct cross-subsidies.  According to the OTS, the following classes are paying higher proportionate rates and are subsidizing others: commercial; industrial; and housing GS.  OTS recommended adoption of a first dollar relief program.  Under the OTS’ approach, to the extent that an increase smaller than requested is granted, those classes that have provided cross subsidies to other classes would receive a lesser increase or no increase at all until the threshold level of increase has been reached.  OTS RB at 4.  In this instance, the OTS recommended that no increase be allocated to the Commercial, Industrial and Housing GS classes unless an increase in excess of $74,231,000 is approved.  OTS MB  at 59.



PICGUG also argued that the only rate classes with a rate of return below the system average are residential sales customers.  According to PICGUG, the evidence of record revealed that under PGW’s proposed allocation methodology, the residential classes still do not move closer to the system average.  PICGUG supported the OSBA analysis.  PICGUG MB at 21-22.



b.
ALJs’ Recommendation



The ALJs found that the arguments of the OCA actually supported the OSBA position that there “is a substantial inequity” and “that the non-residential parties are subsidizing the residential parties.”  R.D. at 72.  The ALJs determined that an appropriate solution to the problem was the first dollar relief proposal advanced by the OTS.  Accordingly, the ALJs recommended that the benefit of the recommended $25 million increase “should go to the targeted classes, Commercial, Industrial and Housing GS classes.  [The ALJs] conclude that relief should be afforded the non-residential firm sales customers as proposed primarily by the OSBA with the first dollar relief proposal by OTS.”  Id. at 73.



c.
Exceptions



PGW excepted to the ALJs’ recommendation on revenue allocation.  PGW reiterates that its proposal “affords an appropriate – not excessive – level of deference to the principle of gradualism in moving each customer class toward unity with its cost of service.”  PGW Exc. at 47.  PGW asserts that so long as some progress is shown in moving revenue allocations toward cost of service, the principles announced in Lloyd v. Pa. PUC, 904 A.2d 1010 (Pa. Cmwlth. 2006), are satisfied.  Id., n.182.  According to PGW, the Residential Class’s “relative rate of return increases toward cost by 6% and the rates of return for all other classes decrease toward cost by the substantial range of 26-62%.”  PGW Exc. at 47.  PGW asserts that if the ALJs’ recommended COSS adjustments are made, the “proposed allocations are even more reasonable.”  Id. at 48.



The OCA also excepted to the ALJs’ recommendation regarding revenue allocation.  First, the OCA asserts that the ALJs used a flawed COSS (PGW’s) in their analysis of revenue allocation.  However, the OCA maintains that even using a flawed COSS, the ALJs should have noted that there was substantial movement of residential return to costs (32% closer for the residential heating class).  OCA Exc. at 11-12.  Had the ALJs used the OCA recommended COSS, the OCA asserts that they would have found that the Residential class was already “very far along the road to cost-based rates and, after this proceeding, would be essentially at cost based rates under the Company’s proposed revenue allocation.  Id. at 13.  In addition, the OCA asserts that use of the OTS first dollar relief proposal unfairly burdens the Residential class with over 97% of the recommended revenue increase.  Id. at 14.  The OCA argues that a proportional scale back of the revenue increase should be adopted to reflect the ALJs’ recommended lower revenue increase.  OCA Exc. at 18-19.



The OSBA responds to PGW and the OCA on this issue.  First, the OSBA observes that regardless of whether the Commission uses the PGW, OTS, or OCA COSS, all three COSSs show that the residential class provides less than the system average rate of return at present rates.  Accordingly, the OSBA argues that regardless of which COSS is used, the residential class requires a disproportionately larger rate increases in order to begin to eliminate the subsidies now provided by the non-residential classes.  OSBA R.Exc. at 21-22.  



The OSBA asserts that PGW’s proposal actually increases the cross-subsidies among the rate classes.  According to the OSBA, the residential class which is now underpaying based on cost of service, would get a smaller than system average increase, but overpaying classes would get a larger than system average increase.  OSBA R. Exc. at 25.  “Simple logic leads to the conclusion that a class which is overpaying its cost of service at present rates can not be moving closer to the cost of service if it receives a larger than system average rate increase.”  Id. at 26.  According to the OSBA, “there is a fundamental arithmetic problem with the indexed rate of return metric, in that it relies on a ratio of ratios.”  Id.  This apparently responds to the OCA’s argument that the OSBA’s “’simple logic’ does not reflect the complex interplay between the class rate of return, the proposed expenses, the dollar amount of the proposed percentage increase for the class, the rate base, and the underlying class cost allocations.”  See, OCA Exc. at 17.  The OSBA does agree with the ALJs’ recommendation to adopt a first dollar relief program, either as proposed by the OTS or as suggested by the OSBA.    According to the OSBA, the OTS first dollar relief proposal will still result in a lower increase to the residential class under the ALJs’ recommended revenue increase than if PGW’s full request were awarded.  OSBA R.Exc. at 30.



The OTS also responds to PGW and the OCA.  The OTS simply argues that the ALJs properly analyzed the record before them, recognized the inequity of PGW’s proposed revenue allocation and correctly recommended the OTS first dollar relief proposal to remove the inequity.  OTS R.Exc. at 28.  PICGUG also responded and agrees with the OTS.  PICGUG R.Exc. at 11.



d.
Disposition



We agree with the ALJs and find that the ALJs recommended revenue allocation with the OTS’ First dollar relief program is an appropriate mechanism to move class rates closer to a cost of service basis.  In doing so, we agree with the OCA that the Lloyd decision does not demand a slavish adherence to COSS in revenue allocation.  Accordingly, we are not of the opinion that considerations of rate shock and gradualism have no place in these types of issues.  Nonetheless, the record before us indicates a substantial inequity in rates between the residential classes and the non-residential firm sales customers.  We agree with the ALJs, the OSBA and the OTS that the most equitable methodology in this case is to apply the benefit of the $25 million recommendation to the commercial, Industrial and Housing GS classes as proposed primarily by the OSBA with the first dollar relief proposal by the OTS.


3.
Rate Design – PGW’s USEC Allocation TC "3.
Rate Design – PGW’s USEC Allocation" \f C \l "3" 


a.
Positions of the Parties



PGW has historically collected its universal service costs from all firm service customer classes through its Universal Service and Energy Conservation Surcharge (USEC).   PGW recommended continuation of that allocation in this proceeding.  PGW RB at 79.  The OCA and Action Alliance agree with PGW on this issue.  OCA MB at 87, 88; Action Alliance RB at 14-16.



PGW asserted that its programs are very successful.  According to PGW, one third of its customers are at 150% below the federal poverty level.  PGW noted that other Parties in this proceeding recommended shifting the USEC allocation 100% to residential customers.  However, PGW argued that because of the number of participants in its programs and the amount of the proposed rate increase already allocated to residential customers, a total realignment of its USEC costs to the residential rate class was not appropriate at this time.  For the same reasons, PGW distinguished other Commission proceedings where such an allocation occurred.  PGW MB at 81-82.  PGW noted that a 100% allocation to residential classes would result in an additional $0.80/Mcf, or approximately $71.00 to $80.00 per year, to those classes.  Id.  The OCA agreed with PGW’s arguments on this issue.  OCA MB at 87.  The OCA also argued that commercial and industrial customers benefited from PGW’s universal service programs.  OCA MB at 89-92.



The OSBA and PICGUG argued that all of the USEC allocation should be assigned to residential customers.  OSBA MB at 8-33; PICGUG MB at 22-25.  The OSBA proposed that the non-residential customers’ current share of universal service costs be reduced by one-third in PGW’s 2008 Section 1307(f) proceeding, (66 Pa. C.S. § 1307(f), one-third in the 2009 Section 1307(f) proceeding and one-third in PGW’s 2010 Section 1307(f) proceeding.  OSBA MB at 8.  The OSBA argued that every time PGW’s USEC allocation was raised, the Commission indicated that any revised allocation would have to occur in a base rate proceeding where such an allocation could be supported by an appropriate COSS.  Id. at 9-10.  The OSBA asserts that this is such a proceeding.  



Based on that assertion, the OSBA and PICGUG argue that PGW should allocate its universal costs in a fashion similar to other Commission regulated companies.  Both the OSBA and PICGUG referred to several Commission proceedings where universal service costs have been allocated to the residential classes.  In addition, the OSBA noted that to the extent that the Commission stated that PGW was an exception to this allocation, there was no indication that PGW was meant to be a permanent exception.  OSBA MB at 15, 16.  PGW also stated that it was proposing a phased-in approach to ameliorate the impact of moving to a 100% USEC allocation to the residential class.  Id. at 17.



b.
ALJs’ Recommendation



The ALJs found that the OSBA was correct that previous Commission proceedings involving PGW reserved the USEC allocation issue for a proceeding in which a COSS would be placed on the record.  The ALJs noted that there is a COSS in this record and the issue can be decided here.  Nonetheless, the ALJs also determined “based on the amount of the increase and the revenue allocation that we are proposing, the OSBA’s proposal would be overwhelming to the residential customers.”  R.D. at 80.  The ALJs recognized that the OSBA was recommending a phased-in approach.  But the ALJs found that the recommended increase in base rates plus the resulting increase in the Gas Cost Rate would “result in rate shock.”  Id. at 81.  On that basis, the ALJs recommended that PGW’s current allocation of universal service costs be retained.  Id.


c.
Exceptions



The OSBA excepted to the ALJs’ recommendation and argued that the ALJs failed to give appropriate weight to the OSBA’s proposal of a phased-in approach.  According to the OSBA, that phased-in approach would result in an increase of 1.3% per year for the three-year proposal.  The OSBA also argues that given PGW’s original requested increase of $100 million, the OSBA proposal for USEC still results in a lower rate increase for the residential classes than that originally proposed by PGW.  OSBA Exc. at 7.  The OSBA reiterates its arguments that Commission precedent involving PGW and other gas utilities supports reallocation of USEC costs to the residential classes.  Id. at 8-16.  The OSBA argues that if the Commission is concerned about the rate impact of the OSBA’s proposal for a three year phase-in, then the Commission should remand the issue for further hearings to determine a more appropriate phase-in period, or defer determination of the appropriate phase-in period to PGW’s next Section 1307(f) proceeding.  OSBA Exc. at 17.



PICGUG also excepted to the ALJs’ recommendation on this issue.  PICGUG argues that to the extent the ALJs were concerned about rate shock, that concern should have been alleviated by the OSBA’s phase-in proposal.  PICGUG Exc. at 2-4.  PICGUG also argues that while the ALJs recommend maintaining the USEC allocation because the majority of the overall increase is allocated to the residential classes, they diminish the progress made with regard to minimizing rate subsidization in failing to address the USEC allocation.  Id. at 5.



PGW and the OCA both assert that the ALJs correctly rejected the OSBA proposal.  PGW argues that the ALJs correctly found that adding a reallocation of the USEC costs to residential customers to the already substantial increase recommended in other parts of this case would over-burden the residential class.  PGW asserts that the OSBA and PICGUG arguments cannot be reviewed in a vacuum; that the impact on residential customers must be seen as part of the over-all increase recommended in this proceeding.  PGW R.Exc. at 20-22.    PGW also asserts that the industrial and commercial classes have the same relationship to universal service recipients as those residential customers who would receive the benefit: neither are direct recipients of universal service program benefits.  However, PGW argues that residential, commercial and industrial customers all receive indirect benefits.  Id. at 22.  PGW reiterates that the size of its universal service program and the resulting burden on the remaining residential customers is so large as to distinguish PGW from other gas utilities under the Commission’s jurisdiction.  Id. at 23.



The OCA also agrees with the ALJs’ recommendation.  The OCA argues that PGW can be distinguished from other Commission decisions where universal service costs have been allocated to residential customers; that universal service benefits all customer classes; and that the OSBA proposal would violate principles of gradualism.  OCA R.Exc. at 28-36.



d.
Disposition



We will adopt the ALJs’ recommendation regarding allocation of the USEC program.  We agree with the ALJs’ reasoning that a realignment of the costs in this proceeding would simply overburden the residential classes given that we are adopting the ALJs’ recommendation regarding allocation of the $25 million increase.  Because that substantial realignment goes far to bring all rate classes closer to a cost of service basis, we find that our decision on this one issue is consistent with the principles enunciated in Lloyd.  As we have noted, Lloyd has not eliminated the principles of rate shock and gradualism, but it has required that we be guided primarily by cost of service.  In the over-all context of this proceeding, one can hardly argue that application of the principles of gradualism and rate shock concerns to this one issue depart from Lloyd given the revenue allocation approach adopted for the primary $25 million increase.


4.
Tariff Revisions TC "4.
Tariff Revisions" \f C \l "3" 


a.
PICGUG’s Proposed Revisions – Interruptible 





Transportation Rates (IT Rate) TC "a.
PICGUG’s Proposed Revisions – Interruptible Transportation Rates (IT Rate)" \f C \l "4" 



i.
Positions of the Parties



PICGUG asserted that PGW's margin-based interruptible transportation (IT) rates must be rejected as contrary to the Commonwealth Court's recent precedent which indicated that cost-based rates were the polestar to be achieved when setting rates.  PICGUG noted that PGW decided not to follow the directive in the Restructuring Order to develop cost based IT rates for consideration in this base rate filing.  PGW Restructuring Proceeding Order (M-00021612) at 31; PICGUG MB at 8; R.D. at 81.



PICGUG requested that PGW's Margin-Based Rates be rejected as unjust, unreasonable, and inappropriately discriminatory under the Commission's Rules, Regulations, and Previous Precedent.  PICGUG argued that margin based rates violate the Commission’s rules and regulations.  66 Pa. C.S. §§ 1301, 1304.  PICGUG noted that the Commission has moved the majority of NGDCs from margin rate to cost based rates to ensure customers an adequate opportunity to access the competitive natural gas market.  PICGUG MB at 10, 11; R.D. at 81. 



PGW responded that it negotiated with customers for interruptible rates.  Therefore, the rates were reasonable and just.  PGW RB at 85, 86; R.D. at 82.  PICGUG contended that because PGW maintained full and complete discretion with respect to negotiations, that PGW had no incentive to negotiate below the maximum rate.  PICGUG indicated that one of its members, PCOM, was offered a rate that was 350% higher than a rate PECO offered.  PGW witness White denied negotiations with PCOM first, then could not provide documents to support the negotiation or procedure for setting the rates.  PICGUG MB at 14-16.



ii.
ALJs’ Recommendation



The ALJs stated that it was clear that the Commission ordered PGW to propose cost based IT rates in this proceeding and PGW did not comply with that Order.  Accordingly, the ALJs recommended that PGW be ordered to establish cost based IT rates no later than 20 days after the Commission’s Order in this matter.  R.D. at 82.




iii.
Exceptions



PGW takes exception to the recommendation to move its IT rates from the Company's individually negotiated, alternative fuel-based margin rates to so-called "cost-based" rates.  PGW avers that it is important to understand that as a result of this decision, existing interruptible transportation customers with alternative fuel capability will pay less than their alternative market price and all other ratepayers, chiefly residential customers, will be forced to pay between $1.2-$2 million more overall.
  PGW Exc. at 48-49.



PGW avers that the recommendation is faulty because it assumes that the Company had been ordered to "propose cost based IT rates in this proceeding, [and] PGW did not comply with that Order."  R.D. at 82.  PGW states that in its Restructuring Proceeding, the Commission directed PGW to "develop cost based IT rates for our consideration in its next base rate filing."
  PGW opines that it did exactly what the PUC ordered, developing cost based IT rates for consideration by all the parties.  The unit cost-based rate for various categories of IT service is reflected in PGW Exhibit HSG-8.
  PGW did not recommend that the Commission adopt the calculated unit costs as the rate, but it is wrong to suggest that the Company did not comply with the Commission's directive and present the rates for the Commission's "consideration."  PGW Exc. at 49.



PGW continues, stating that the ALJs’ recommendation should be rejected because the record is completely devoid of any evidence that such a change is needed to open PGW’s system to interruptible transportation or that the Company is not negotiating reasonable rates based on its current margin-based maximum rates.  In fact, according to PGW, the record shows just the opposite – the amount of throughput delivered via IT service has increased by 10 times since 2002; there is a record of IT customers successfully transporting on PGW's system at reasonable IT rates negotiated with the Company; and a record that includes PICGUG's own members, as evidenced by the multi-year agreement negotiated with Jefferson Health System that it admits affords reasonable rates.  PGW Exc. at 49-50.



Also, according to PGW, such a seismic change in the Company's IT rates, which currently provide a positive margin in relation to the cost of service, would violate the approved theory of gradualism and will have a negative impact on the rates paid by firm customers.  PGW states that the Commission should consider such factors and approve PGW's proposed IT rates.  PGW Exc. at 51.



In PICGUG’s Reply Exceptions it states that the ALJs reasonably recognize that PGW failed to comport with the directives of the PUC and the Commonwealth Court, instead choosing a path that permits PGW to maximize its revenues at the expense of customers seeking competitive natural gas supply.  PICGUG asserts that while PGW presents numerous arguments in response to the ALJs’ appropriate recommendation that PGW be required to implement cost-based rates, these arguments show that PGW’s true motive is to continue to obtain as much revenue as possible from otherwise captive IT customers.  PICGUG contends that because such a process does not ensure just and reasonable rates for IT customers, PGW’s Exceptions must be denied and the ALJs recommendation adopted.  PICGUG R.Exc. at 2-9.




iv.
Disposition



In consideration of this issue, we agree with the ALJs' recommendation that PGW is to establish cost based Interruptible Transportation rates no later than 20 days after the Commission’s Order is entered.  PGW had the burden of proving that its rates are reasonable, it failed to show that the margin based rates are cost based, just or reasonable.  Also, it is clear that the Commission ordered PGW to propose cost based IT rates in this proceeding and PGW did not comply with that Order.  Accordingly, PGW’s Exceptions on this issue are denied.


b.
Proper Rate for PHA Conventional and Scattered Sites TC "b.
Proper Rate for PHA Conventional and Scattered Sites" \f C \l "4" 



i.
Positions of the Parties


The Philadelphia Housing Authority and its tenants are currently charged under two rates.  The conventional sites are charged under the PHA rate and the scattered sites are charged under the GS Residential Rate.  PHA claimed that it had been overcharged under the PHA rate and that it should be eligible for the lower Municipal Service Rate.  PHA MB at 4; R.D. at 82.  



PHA requested that PGW determine which of the following rates was lowest:  PHA, Municipal or Residential.  Then PHA wanted PGW to bill PHA’s conventional and scattered sites at that rate.  PHA RB at 1, 3, 5; R.D. at 83.  



PGW proposed to have the PHA Rate increased from $0.42952 per ccf to $0.66390 per ccf, a $0.23438 per ccf increase.  PHA stated that this is the largest proposed increase followed by the Residential rate and the municipal rate.  Currently, the difference between the residential rate and the PHA rate is $0.00828 ccf.  If the proposed increase is granted, the difference will be $0.05591.  PHA MB at 5; R.D. at 82-83.


PGW stated that it would not oppose PHA being changed to the MS rate going forward if it can recover any lost revenue from remaining customers.  PGW MB   at 85.



ii.
ALJs’ Recommendation



The ALJs denied PHA’s request for a reclassification.  In addition, the request for a refund was denied since it was not presented.  R.D. at 83.



iii.
Exceptions



PHA excepts to the ALJs’ recommendation, stating that residents at PHA housing should be not be billed at different rates because the residents in the Scattered Sites, the Housing Choice Sites and the Conventional Sites all must meet the same PHA eligibility requirements with regard to financial need.  Portions of both the current and proposed tariff schedules employ the same wording when setting out the GS Rate. The GS Rate provision applies a customer charge to "Public Housing Authority Customers".  In turn, the GS Rate imposes the Gas Cost Rate for residential and "Public Housing".  It should be undisputed that PHA is "Public Housing" and that Scattered Sites residents are in Public Housing. Similarly, the PHA Rate provides that both groups of residents - Scattered Sites and Housing Choice - may be charged the PHA Rate when gas is used for cooling and heating as set out in the PHA Rate section of the Tariff.  PHA Exc. at 3.



PHA argued, in the proceeding, that it could also be billed under the Municipal Rate (MS Rate) for all of its properties if that is the lowest rate. The ALJs noted that PGW did not oppose PHA’s rate being changed to MS Rate on a going-forward basis.  PHA states that it is in the difficult position of not knowing which of the three applicable rates will apply in the future. The ALJs’ findings with respect to the eligibility of all PHA’s properties for a common rate, and wording with regarding the MS Rate, makes it unclear what rate will be charged to PHA and its residents in the future.  PHA Exc. at 4.


PHA avers that Section 1303 of the Public Utility Code states as follows:  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.  66 Pa. C.S. § 1303.  According to PHA, under Section 1303 of the Code, PGW should compute the applicable rate and bill all PHA tenants and PHA at the most favorable rate, whether it be the GS Rate, the MS Rate, or the PHA Rate.  PHA Exc. at 5.



PHA, in its reply exceptions, opines that it is currently facing the worst budget crisis of its history.  PHA points to the chart in the Recommended Decision at page 67, which shows that the PHA rate has one of the highest rates of return of all rate classes.  Also, as demonstrated in the cost of service study (Exhibit HSG-1), current PHA revenue, before the proposed rate increase, provides one of the highest profit margins.  Therefore, PHA concludes that no rate plan that increases PHA’s costs should be adopted.  PHA R.Exc. at 2-4.



iv.
Disposition



We shall adopt the ALJs’ recommendation.  PGW has shown that it did not violate the Public Utility Code in charging PHA or its tenants at their current rate.  PGW bills PHA conventional sites at the PHA rate and the scattered sites at the residential rate.  It is not clear that PHA wants to change to the municipal rate if it is higher than the PHA rate.  Since the PHA rate is not scheduled for an increase under the revenue allocation, the residential or municipal rate could be higher than the PHA rate.  Therefore, we shall deny PHA’s Exceptions on this issue.




c.
PHA Scattered sites/Direct Vendor TC "c.
PHA Scattered sites/Direct Vendor" \f C \l "4" 



i.
Positions of the Parties



The OCA objected to PHA’s request that all of its clients residing in Scattered Site PHA Housing be placed on the Customer Responsibility Program (CRP) rate, since they are low-income.  (PHA St. No. 1 at 9).  The OCA submitted that the Philadelphia Housing Authority’s proposal should not be adopted.  Instead of placing the clients on CRP, OCA suggests that the direct vendor program be expanded.  OCA MB at 102-106; R.D. at 83.  




ii.
ALJs’ Recommendation



The ALJs did not agree with PHA’s proposal to change the rate for the scattered site clients or to enroll them in CRP.  Therefore, the ALJs concluded that OCA’s suggestion to expand the direct vendor program was moot.  R.D. at 83.



iii.
Exceptions



PHA excepts to the fact that the ALJs stated that PHA had

requested that "[a]ll of its clients residing in Scattered Site PHA Housing be placed on the CRP rate, since they are low-income."   PHA states that the ALJs cited PHA St. No. 1 at 9 to support their conclusion.  According to PHA, the cited statement, however, contains no such request. It reads, in pertinent part:

Because PHA residents have limited incomes, the majority of PHA residents qualify for PGW’s CRP or CAP programs, although few residents choose to enroll in them.

..In short, PGW derives more income from the PHA tenants’ utility allowance than if the residents were enrolled in the CAP program. 

(PHA St. No. 1 at 8-9).



PHA avers that it has never made this request as it has not participated with any of its residents requesting classification under the CRP rate.  PHA Exc. at 6. 



In order to clarify the record, and the ALJs’ position on this issue, PHA requests the entry of an additional ordering paragraph denying OCA’s request for expansion of the direct vendor program to all PHA Scattered Sites properties.  PHA Exc. at 7.


In its Reply Exceptions, the OCA claims that PHA sought to have its tenants in its scattered sites placed on the CRP rate based on their income, whether or not the customer is payment-troubled.  PHA St. No. 1 at 8-9; OCA St. No. 4-R at 24-28.  According to the OCA, the ALJs properly denied this request and noted that the CRP is for low-income, payment-troubled customers.  PHA tenants, who receive an allowance for payment of their utility bills, are not necessarily payment-troubled.  OCA MB at 101.  PHA, in its Exceptions, asks for clarification, arguing that it was not their position to have PHA tenants placed on CRP.  The OCA avers that the record does not support PHA’s requests, and therefore no clarification in this regard is necessary.  OCA R.Exc.  at 39.




iv.
Disposition



We concur with the ALJs’ recommendation that it would be inappropriate to expand the direct vendor program since we have denied PHA’s request to change the rate for the scattered site clients or to enroll them in CRP.  As such, we will deny PHA’s Exceptions on this issue.


d.
Definition of “Applicable Law” (Proposed Tariff 




Definitions) TC "d.
Definition of \“Applicable Law\” (Proposed Tariff Definitions)" \f C \l "4" 



i.
Positions of the Parties



In numerous instances PGW had replaced specific substantive provisions with a statement that PGW would comply with “applicable law.”  AA alleged that the change was misleading because the definition of the term “applicable law” includes, “Company Policy … as amended from time to time.”  AA MB at 38; AA St. No. 1 at 39; PGW Exh. RG-2.  AA requested the Commission reject “company policy” within the definition of applicable law.  AA objected to the Company’s policies having the force of law prior to Commission review and approval.  AA MB at 38-39.  AA also alleged that to make this change would result in policies that were inconsistent with PUC standards.  R.D. at 84.


PGW stated that its company policies are reviewed by the BCS and suggested that the objection of AA was unwarranted.  PGW was willing to modify the language of the tariff revision to, “policies follow applicable law … and follow the rules and regulations of the Commission.”  PGW RB at 91-92.  PGW recommended that the Commission reject AA’s change to the tariff.  R.D. at 84.


AA did not accept PGW’s proposed modification to the definition of applicable law.  AA MB at 41.  AA requested that the Commission deny inclusion of “company policy” in the definition of “applicable law” in the proposed tariff.  R.D. at 84.




ii.
ALJs’ Recommendation



The ALJs recommended that the Company modify the proposed tariff revision to exclude “company policy” in the definition of “applicable law.”  R.D. at 84.   



iii.
Disposition



No Party filed Exceptions to the ALJs recommendation relative to this issue.  Accordingly, we shall adopt AA’s recommendation and the Company shall modify the proposed tariff revision to exclude “company policy” in the definition of “applicable law.”   


e.
Amendment to add “sole discretion” in Section 8.3.B TC "e.
Amendment to add \“sole discretion\” in Section 8.3.B" \f C \l "4" 



i.
Positions of the Parties



PGW had proposed to amend section 8.3.B of its tariff to add that it would be in the “sole discretion” of PGW to determine whether “satisfactory assurance” had been given that “no damage or unauthorized interference or diversion or use will be caused in the future.” AA MB at 41-42.  The proposed change related to terms of reconnection for certain terminated customers.  R.D. at 85.



52 Pa. Code 56.191(3) states:
When service to a dwelling has been terminated, the utility shall reconnect service by the end of the first full working day after receiving one of the following:
(3)  Adequate assurances that any unauthorized use or practice will cease, plus full payment of the reasonable reconnection fee of the utility, which may be subject to a payment agreement and compliance or adequate assurance of compliance with an applicable provision for the establishment of credit or the posting of deposits or guarantees.


PGW stated that it notifies applicants of their rights to appeal a PGW decision.  PGW RB at 92.  PGW claimed it has a right to make an initial determination whether a customers presents a safety risk.  PGW affirmed that its revision is “accurate, in accordance with the law and should be adopted.”  R.D. at 85-86.



AA alleged the addition of the phrase “sole discretion” was inconsistent with Section 56.191(3) of Commission regulations and 66 Pa .C.S. § 701.  AA’s witness asserted that a customer could interpret the phrase, “sole discretion of PGW” to mean that the Commission would not exercise its authority to review an unreasonable or unfavorable determination made by PGW.  AA MB at 42; AA St. No. 1 at 41.  AA requested that the modification to section 8.3.B be denied.  R.D. at 85.




ii.
ALJs’ Recommendation



The ALJs recommended that the proposed tariff revision to section 8.3.B be denied.  R.D. at 86.




iii.
Disposition



No Party filed Exceptions to the ALJs recommendation relative to this issue.  Accordingly, we shall adopt AA’s recommendation and the proposed tariff revision to section 8.3.B is denied.


f.
Difference Between “Unauthorized Use” and 
“User Without 



Contract” in Section 8.3.B TC "f.
Difference Between \“Unauthorized Use\” and \“User Without Contract\” in Section 8.3.B" \f C \l "4" 



i.
Positions of the Parties



PGW proposed several tariff revisions referencing the term, “unauthorized use.”  The term “Unauthorized Use” is defined as:

Unreasonable interference or diversion of service, including meter tampering (any act which affects the proper registration of service through a meter), by-passing (unlettered service that flows through a device connected between a service line and customer-owned facilities), and unauthorized service restoral.  

52 Pa. Code § 56.2.  


AA stated that there was a distinction between this term, “unauthorized use” and the term, “user without contract”.  AA MB at 43.  AA asserted that the difference between the two terms must be included in the proposed tariff revisions.  AA St. No. 1 at 42.  AA requests that the Commission require PGW to include the following language:  “a residential occupant who has taken or accepted utility service without the knowledge or approval of the utility (without a self-turn-on, a meter bypass or meter tampering) is not a person who has committed ‘unauthorized use’ or ‘used Gas Service without PGW authorization’ within the meaning of this tariff.”  R.D. at 86-87.


PGW stated that the proposed tariff addition by AA could mislead and confuse users without a contract to believe they are without consumer protections.  PGW RB at 93.  PGW asserted that regardless of how the unauthorized use occurs, a person who lacks permission to use gas service is an unauthorized user.  PGW St. No. 6R at 17.  PGW suggested that the proposed tariff addition by AA in regard to user without a contract be rejected.  R.D. at 87.



ii.
ALJs’ Recommendation



The ALJs recommended that the modification advocated by AA to clarify “unauthorized use” be rejected.  R.D. at 87.



iii.
Exceptions



AA excepts to the ALJs rejection of its request in this matter.  AA contends that reference to forbidden “unauthorized use” of gas in the part of PGW’s proposed Tariff containing residential customer service regulations are misleading for customers.  Under the Public Utility Code and Commission regulations, “unauthorized use” refers to the use of gas obtained in association with physical interference with company meters and piping, such as self-turn-on, meter tampering, and meter by-pass.  AA MB at 43.  “User without contract” is a person who has not engaged in self-turn-on, meter tampering or meter-by-pass, but who nonetheless is receiving gas service without the knowledge of the utility.  AA states that occupants become users without contract in many situations, some actively fostered by the utility policies of “soft-off” to terminate service to a tenant/customer pending the replacement of that tenant/customer by a successor tenant/customer.”  AA Exc. at 20-21.


AA avers that PGW should be required to include in its Tariff a provision which tracks the Chapter 56 Section 56.91 provision which contains the “user without contract” exception.  That is, PGW’s Tariff should state that “a residential occupant who has taken or accepted utility service without the knowledge or approval of the utility (without self-turn-on, a meter bypass or meter tampering) is not a person who has committed “unauthorized use” or “used Gas Service without PGW authorization” within the meaning of this Tariff.”  AA Exc. at 21.



In it’s reply exceptions, PGW states that AA bases its position on narrowing the definition of “unauthorized use” to mean receiving gas service through physical tampering with the company’s facilities, and claiming that such a narrow definition does not include “users without contract” defined as those acquiring company service through other means without the company’s knowledge.  PGW asserts that the clear language of 66 Pa. C.S. § 1405(c), uses the term “unauthorized use of service” and gives PGW permission to immediately terminate service.  Therefore, according to PGW, the ALJs properly concluded that the term “unauthorized use” in PGW’s tariff is appropriate without the need for any further clarification.  PGW R.Exc. at 35.




iv.
Disposition



We agree with Action Alliance that the language needs to be changed to clarify unauthorized use.  The Commission has afforded protection to “users without contract”, such as 72 hour pre-termination notices, a protection to which “unauthorized users” are not entitled.  The protections afforded consumers, based on Commission Orders, should be in the Company tariff instead of being treated as PGW policy.



“Users without contract” are not subject to immediate termination without prior written notice and may not be required to pay upfront the total amount that they owe.  It is misleading if this distinction is not noted in PGW’s Tariff.  Accordingly we direct PGW to include in its Tariff provision the following language, “a residential occupant who has taken or accepted utility service without the knowledge or approval of the utility (without self-turn-on, a meter bypass or meter tampering) is not a person who has committed “unauthorized use” or “used Gas Service without PGW authorization” within the meaning of this Tariff.”  Accordingly, we grant the Exceptions of AA.


g.
Amend Section 2.4.C TC "g.
Amend Section 2.4.C" \f C \l "4" 



i.
Positions of the Parties



PGW proposed the following tariff language change, “Where PGW rejects an application for Gas Service, PGW shall inform the Applicant as required by applicable law.” Exh. RG-2.  PGW’s current tariff language provides for an itemized statement of all conditions of service to an applicant when the Company rejects an application for service.  PGW St. No. 6, Exh. RG-2, Section 2.4.C.  


The applicable law reference above would be 52 Pa. Code § 56.36, which reads in part:

A utility shall establish written procedures for determining the credit status of an applicant . . .(1) Reasons for denial of credit.  If credit is denied, the utility shall inform the ratepayer or applicant in writing of the reasons for the denial.


AA opposed this change because it diminished information provided to rejected applicants.  AA MB at 46-47.  AA averred that this regulation, in concert with the proposed tariff revision, did not require the utility to provide a fully itemized statement of all sums to be paid with the deposit among the items.  AA asserted that the current tariff provision protects the customer with information and a full explanation.  R.D. at 87-88.


PGW stated that it did not intend to change its existing practice of providing a written denial statement.  PGW proposed to remove the language to be consistent with other utilities throughout the Commonwealth that do not include the voluntary policy in their tariff.  PGW MB at 93-94.




ii.
ALJs’ Recommendation



The ALJs recommended that the Commission approve PGW’s revision to tariff section 2.4.C and conversely reject the request of Action Alliance regarding tariff section 2.4.C.  R.D. at 89.




iii.
Exceptions



AA excepts to the ALJs rejection of its request.  AA explains that the current tariff provision must be retained because it is a reasonable requirement that continues an important consumer protection which PGW has historically provided to customers.  AA states that if PGW were allowed to reject applications for service without providing a detailed rejection notice as currently tariffed, there is a high risk of erroneous deprivation of service.  AA Exc. at 16, 18.



PGW, in its Reply Exceptions, asserts that it has been clear throughout the proceeding that it does not intend to change its existing practice, but proposes to remove the language to be consistent with other utilities throughout the Commonwealth that do not specifically include this policy in their tariffs and thus, retain the flexibility needed to revise policies or procedures to accommodate regulatory changes – ultimately benefiting customers.  Also, PGW maintains that AA’s legal arguments that retention of the current tariff provision is required by state law was properly rejected by the ALJs.  PGW R.Exc. at 34.



iv.
Disposition



On review of this issue, we conclude that PGW’s proposal on this issue is reasonable and appropriate.  Accordingly, we agree with the recommendation of the ALJs on this issue.



The Commission cannot hold a utility to a policy above that which is required by Commission statute or regulation.  AA does not provide any precedent of statutory provision that states otherwise.  We do not agree that the revision violates the Commission statutes at Sections 1501, 1502 or 2203(7).  66 Pa. C.S. §§ 1501, 1502 and 2203(7).  The information provided under the revised tariff will comply with 52 Pa. Code 56.36, which yields an adequate and reasonable statement for denial of service.  Accordingly, the ALJs’ recommendation on this issue is adopted, and the Exceptions of AA are denied.


h.
Proposal to Eliminate Protection in Section 8.3.D TC "h.
Proposal to Eliminate Protection in Section 8.3.D" \f C \l "4" 



i.
Positions of the Parties



PGW tariff section 8.3.D ensured that current or prior customers and current or prior occupants, who were not responsible for the unauthorized use of gas service may not be denied service solely because they were a customer or occupant or otherwise associated with the premises where unauthorized use occurred.  AA MB at   47-48.  


PGW had proposed to eliminate this tariff section and thus eliminate the protection the section afforded.  R.D. at 89.



AA contended that this protection was not explicit in the Public Utility Code or the Commission’s regulations, and that it must be retained to clarify that those not responsible were not required to pay and do not obtain any liability.  AA MB at 48.  AA requested that the Commission deny this modification to the Company’s tariff.  R.D. at 89.


PGW responded that it was inappropriate for AA to assume that the Company would act in a manner that would violate current law and the Commission regulations.  PGW RB at 94; PGW St. No. 6R at 18.  PGW suggested that the Commission reject the position of AA and approve the deletion of tariff section 8.3.D.  R.D. at 89.




ii.
ALJs’ Recommendation



The ALJs recommended that PGW’s proposal to eliminate tariff section 8.3.D should be denied because the tariff section provided clarification to consumer protections.  R.D. at 90.




iii.
Exceptions



PGW excepts to the ALJs’ recommendation.  PGW avers that it has been clear that its tariff revisions are not intended to remove any protections to which its customers are entitled and to assume otherwise is unreasonable.  Also, PGW states, to accept the ALJs’ position is to assume that PGW intends to hold non-responsible persons liable for the misdeeds of associates.  PGW asserts that the ALJs’ recommendation on this issue should be rejected.  PGW Exc. at 55.



In AA’s Reply Exceptions, AA once again objected to the removal of this provision on the grounds that PGW’s proposal would remove an important customer protection, which is not explicitly contained in the Public Utility Code or in any Commission regulation.  AA opines that the issue is not the unwritten intent of PGW management, but rather whether that intent has been communicated in a legally binding way, that provides guidance both to customers and to PGW employees concerning their rights and duties.  AA states that the current Section 8.3.D explicitly provides such guidance.  AA R.Exc. at 4.




iv.
Disposition



We agree with the ALJs’ recommendation to retain Section 8.3.D in PGW’s Tariff.  It is reasonable for a tariff to clarify Commission statutes or regulations that are not explicit.  It is also logical for the clarification to be in the tariff when it explains consumer protections that a consumer may not otherwise be aware of because they are not familiar with Commission statutes or regulations.  Accordingly, we deny the Exceptions of PGW on this issue.


i.
Proposal to Eliminate Severe Hardship Home Visit 





Section 2.1.D TC "i.
Proposal to Eliminate Severe Hardship Home Visit Section 2.1.D" \f C \l "4" 



i.
Positions of the Parties



Tariff section 2.1.D allowed any applicant for gas who cannot complete an application by phone or mail and for whom a visit to PGW’s customer service center is a severe hardship due to a disability, to request that a PGW representative complete the application at the applicant’s residence.  PGW had proposed to delete this provision.  AA MB at 48; R.D. at 90.


AA viewed the proposed change as inadequate attention to the CARES aspect of universal service.  AA alleged that the PUC has recognized such service must be provided to the sick, infirm and vulnerable.  AA MB at 49; AA St. No. 1 at 45; R.D. at 90.  



PGW stated that the proposal by AA to require the Company to retain and maintain a tariff provision, which is not legally required, was not reasonable.  PGW RB at 94; R.D. at 90.  



ii.
ALJs’ Recommendation



The ALJs found it was reasonable for PGW to eliminate tariff section 2.1.D relating to severe hardship home visit and recommended the tariff modification.  R.D. at 90-91.



iii.
Disposition



No Party filed Exceptions to the ALJs’ recommendation on this issue.  Finding the ALJs’ recommendation to be reasonable, appropriate, and in accordance with the record evidence, it is adopted.


j.
Discontinue Service to Leased Premises; Sections 5.2.B; 5.5.A; 



5.6.A TC "j.
Discontinue Service to Leased Premises; Sections 5.2.B; 5.5.A; 5.6.A" \f C \l "4" 



i.
Positions of the Parties



PGW proposed in tariff sections 5.2.B, 5.5.A and 5.6.A that the Company would comply with Utility Service Tenants’ Right Act (USTRA).  AA stated that utilities under PUC jurisdiction were not subject to USTRA but must comply with 66 Pa. C.S. §§ 1521 et seq.  AA suggested that the proposed modification be changed to reflect Section 1521 et seq. of the Public Utility Code rather than USTRA.  R.D. at 91.


PGW did not address this amendment in its revisions.




ii.
ALJs’ Recommendation



The ALJs’ recommended that all references to USTRA in PGW’s Tariff sections 5.2.B, 5.5.A and 5.6.A be revised to reference 66 Pa. C.S. §§ 1521 et seq.   R.D. at 91.



iv.
Disposition



No Party filed Exceptions to the ALJs’ recommendation on this issue.  Finding the ALJs’ recommendation to be reasonable, appropriate, and in accordance with the record evidence, it is adopted.



k.
Hess’ Proposed Revisions to Supplier Tariff/Rules TC "k.
Hess’ Proposed Revisions to Supplier Tariff/Rules" \f C \l "4" 


Supplier Tariffs and rules govern the interactions between Natural Gas Distribution Companies (NGDCs) such as PGW and Natural Gas Suppliers (NGSs) such as Hess and IGS.  In many ways, Supplier Tariffs constitute the rules of the road for natural gas competition in the Commonwealth.  Their provisions are extremely important and must strike the proper balance between robust, healthy competition and distribution system and supply reliability.  There can be tension in striking that balance and it is up to the Commission to both manage that tension and arrive at the proper balance which will permit competition to flourish and provide reliable and adequate gas service and supply to all customers throughout the Commonwealth.  Hess and IGS argue that certain provisions of PGW’s Supplier Tariff do not strike the proper balance and actually serve to unnecessarily impede competition rather than promote it.  We will examine those claims here.




i.
Legal Standard TC "i.
Legal Standard" \f C \l "5" 




(a)
Positions of the Parties



Hess argued that the issues in this proceeding included not only PGW’s proposed tariff changes, but also existing tariff provisions.  Hess asserted that as the utility, PGW carries the burden of proof under Section 315(a) of the Code, 66 Pa. C.S. § 315(a).  Hess M.B. at 6.  In addition, Hess argued that the Commission has an obligation to ensure that PGW’s tariff provisions are consistent with Sections 2203(2) and 2212(j) of the Code, 66 Pa. C.S. § 2203(2) and 2212(j), and that PGW’s Supplier Tariff provisions will not impede competition.  Hess M.B. at 7-8.  



PGW argued that Hess bears the burden of proof on the tariff issues that Hess raised.  PGW agreed that PGW had the overall burden of proof to show the justness and reasonableness of its existing and proposed tariff provisions.  PGW R.B. at 69, n. 257.  But because the provisions which Hess challenges have already been approved by the Commission, PGW asserts that it has already met its burden of proof as to those provisions.  At that point, the burden of persuasion shifted to Hess to show that the Commission’s prior approval is no longer justified.  PGW R.B. at 69-67.





(b)
ALJs’ Recommendation



The ALJs found that PGW bears the overall burden of proof in this proceeding.  The ALJs also agreed with Hess that PGW’s tariff must comply with Section 2212(j) of the Code and not serve as a barrier to those customers who wish to obtain natural gas supply from the competitive market.  The ALJs also agreed with PGW that the tariff provisions challenged by Hess have been previously approved by the Commission and, on that basis, they are deemed just and reasonable.  Accordingly, the burden of persuasion shifts to Hess to show that the Commission’s prior approval is no longer justified.  R.D. at 93





(c)
Exceptions



Hess argues that the ALJs correctly set forth that PGW bears the burden of proof in this action, then erroneously shifted that burden from PGW to Hess.  Hess Exc. at 9-11.  Hess then asserts that the ALJs compounded that error by failing to shift the burden of going forward back to PGW after Hess had met Hess’ burden with the production of evidence.  Id.




(d)
Disposition



We will deny this Exception.  We can find no error in the ALJs’ discussion of the burden of proof and legal standards as they relate to Hess in this proceeding.  The ALJs correctly determined that PGW had the burden of proof and that the burden of persuasion shifted to Hess once PGW had shown that the tariff provisions under challenge had the benefit of prior Commission approval.  Brockway Glass v. Pa.PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981).  We will examine whether Hess carried its position as we review the specific tariff challenges at issue.




ii.
Nomination Deadlines TC "ii.
Nomination Deadlines" \f C \l "5" 




(a)
Positions of the Parties



As stated by the ALJs, nomination is the method by which NGSs notify PGW of a physical quantity of gas which PGW should expect to be delivered to PGW’s city gate.  For PGW’s service territory, there is a 12:30 p.m. deadline for interstate pipeline nominations, but PGW’s Supplier Tariff requires NGSs to state nominations for PGW’s distribution system not later than 12:00 p.m.  Hess argued that the distribution system nomination deadline should occur after the interstate nomination deadline, at 2:00 p.m., because delivery contracts could still be formed.  Hess argued that the later distribution system deadline would enable NGSs to reduce the potential for errors and the need for nomination adjustments which would have a positive impact on price.  (Hess M.B. at 10).



PGW argued that Hess’ proposals would interfere with PGW’s ability to maintain control and reliability of its distribution system.  Further, PGW argued that Hess’ proposal would result in PGW’s use of costly liquefied natural gas (LNG) storage assets.  PGW offered several compromise proposals, including extending the nomination deadline to 12:30 p.m.; use of the Federal Energy Regulatory Commission’s designated interest rate to calculate carrying charges on gas loaned to suppliers of firm customers; update and provide marketing files for commercial and industrial customers monthly rather than quarterly; and run customer enrollment processing jobs at 10:00 a.m. and 12:00 p.m. for additional opportunities to correct marketing enrollment mistakes.  PGW M.B. at 101-102.





(b)
ALJs’ Recommendation



The ALJs found that Hess provided evidence as to why Hess was dissatisfied with PGW’s nomination rules, but failed to show that those rules were not in the public interest.  In addition, the ALJs took administrative notice of our proceeding in Investigation into the Natural Gas Supply Market, Docket No. I‑00040103, concerning the status of competition in the natural gas supply market.  The ALJs found that it was appropriate to refer Hess’ nomination concerns to that docket.





(c)
Exceptions



Hess first objects to the ALJs’ recommendation that certain Supplier Tariff issues be referred to the Commission’s investigation proceeding at I‑00040103.  Hess asserts that it has sustained its burden on all of these issues, including the nomination issue.  Having said that, Hess argues that it is entitled to a timely adjudication of the issues it raised in this proceeding.  By referring these concerns to the investigation docket, Hess argues that the ALJs have effectively denied Hess its due process rights to a timely and full adjudication of these issues in this proceeding.  Hess Exc. at 6.  Hess also argues that the investigation docket will examine industry-wide practices, while Hess’ issues raised here concern PGW specific practices.  Accordingly, the suggested referral to the investigation docket is inappropriate.  Id. at 7-8.



Hess reiterated its arguments that PGW’s nomination deadline of 12:00 p.m. failed to permit NGSs to take advantage of the interstate pipeline nomination deadline of 12:30 p.m.  Hess asserted that PGW’s proposed compromise which would move PGW’s nomination deadline to 12:30 p.m. still does not permit NGSs to take full advantage of the interstate pipeline market opportunities.  Hess also argued that the ALJs failed to address Hess’ issue regarding retroactive nominations.  Retroactive nomination corrections ensure delivery of gas and relieve PGW of bearing the risk and financial burden of covering shortfalls that could be prevented if such corrections were permitted.  Hess adds that PGW now permits such corrections on a case-by-case basis.  Hess Exc. at 12-17.



PGW responds that it presented evidence that both the later timeline proposed by Hess (2:00 p.m.) and the mandatory retroactive nomination corrections would “‘jeopardize the safety and reliability of’” PGW’s system.  PGW R.Exc. at 16, quoting PGW St. 11 at 3.  PGW argues that Hess failed to successfully rebut PGW’s evidence that extending the deadline beyond 12:30 p.m. would threaten reliability and reduce operational flexibility.  Id.




(d)
Disposition



We agree with the ALJs that in this proceeding, Hess has failed to persuade us that PGW’s nomination procedures are not in the public interest.  Hess’ characterization of the referral of these issues to the investigation docket is misplaced.  Hess argues that referral is a refusal to provide Hess with a timely adjudication in the context of this proceeding.  To the contrary, we agree with the ALJs that Hess has not persuaded us in this proceeding that PGW’s nomination rules (including retroactive nominations) require adjustment.  Thus, Hess has been accorded a full adjudication of this issue at this docket.



However, we also agree with the ALJs that this is an issue with statewide implications that deserves to be further explored in the investigation docket.  In this proceeding, the ALJs relied on Hess to provide system information which only PGW possesses.  However, following our discussion of Hess’ arguments regarding tariff changes we will direct PGW to provide specific information to the investigation docket at I-00040103.   




iii.
Daily/Monthly Balancing and Cash Outs TC "iii.
Daily/Monthly Balancing and Cash Outs" \f C \l "5" 


PGW’s tariff provides specific rules for the balancing of customers’ gas usage and a NGS's gas deliveries.  There is a tolerance level set by PGW which is a range around a NGSs customers’ usage that the NGS must match by scheduled supply deliveries into PGW’s system.  If an NGS fails to deliver a quantity of gas within that tolerance range, it is said to have caused an imbalance and penalties are imposed depending on the extent of the imbalance.  Daily penalties are imposed when an imbalance exists for a day; monthly cash out policies are imposed when an imbalance exists for the month.  By month’s end, any excess gas is sold or cashed out to PGW and any shortages are purchased from PGW.  R.D. at 96.





(a)
Positions of the Parties



Hess argues that PGW’s tolerance bands are set at levels that even PGW cannot meet.  That problem is compounded by the penalties assessed.  When an NGS over-delivers on PGW’s system, PGW pays the NGS 75% of the cash-out rate.  When an NGS under-delivers, the NGSs must pay PGW 150% of the cash-out rate.  The combination of tight tolerances with unreasonably high or low values for gas chills competitive entry into PGW’s market.  Hess M.B. at 15-16.  Hess proposes that PGW omit the daily balancing requirement and maintain only the monthly reconciliation mechanism.  If the daily balancing requirement remains, Hess argues that the daily and monthly tolerances and the cash out levels should be modified to more reasonable, market based levels.  Id. at 15.



PGW rejected Hess’ arguments that its tolerances are too narrow.  PGW argued that the severe penalties act as a deterrent against arbitrage on PGW’s system.  R.D. at 97.  The OCA expressed the concern that additional latitude provided to NGSs could shift costs to firm gas customers.  Id.




(b)
ALJs’ Recommendation


The ALJs found that Hess failed to submit any evidence showing how often NGSs were missing PGW’s tolerances.  According to the ALJs, that showing was crucial to supporting a determination that PGW’s tolerances and the penalties for missing those tolerances were unreasonable.  Accordingly, the ALJs found that Hess failed to show that PGW’s tariff was unreasonable on this issue.  R.D. at 98.  The ALJs also recommended that Hess’ concerns on this issue be considered in the Commission’s investigation docket at I-00040103.  R.D. at 101.





(c)
Exceptions



Hess argues that the ALJs erred when they found that Hess failed to introduce evidence regarding the frequency of missed tolerances on PGW’s system.  Hess refers to Hess Hearing Exhibit No. 4 where its Witness Magnani “indicated that imbalance tolerances were so tight, NGSs ‘often’ were unable to avoid daily penalties and monthly cashouts.”  Hess Exc. at 18.  Hess also argues that referral of this issue to the investigation docket is inappropriate because the Commission has expressly stated that the issue imbalances will be examined as more experience is gained on PGW’s system.  Id. at 19.  Hess argues that this proceeding presents the Commission with the reevaluation opportunity needed.  Id.  Hess reiterates its arguments that PGW’s tolerances are too narrow for PGW itself to meet.  The overly narrow tolerances couples with the unreasonable penalties constitute punitive measures, not reliability mechanisms.  Hess Exc. at 20.



PGW responds that the daily/monthly balance and cash out rules are designed to “make it unattractive for suppliers to ‘game’ PGW’s system by failing to deliver nominated gas in order to sell the gas or available capacity in a more lucrative market, and to ensure system reliability by encouraging accurate deliveries.”  PGW R.Exc. at 12-13.  PGW argues that daily balancing rules are necessary to prevent wide daily swings which would require PGW to step in with its limited assets, but which could be cured over the monthly period and avoid any penalty.  Those additional costs incurred by PGW would have to be recovered from PGW’s customers.  PGW suggests that Hess could more readily meet the daily/monthly balancing tolerances if Hess would devote the necessary resources to do that.  PGW R.Exc. at 15.





(d)
Disposition



We agree with the ALJs that Hess has simply not produced enough evidence of record to convince us to direct a change to PGW’s tariff in this proceeding.  However, we do agree that this issue should be specifically addressed in the investigation docket.  Accordingly, we will refer this issue to that docket and direct PGW to provide specific information on this matter in that proceeding.  




iv.
Annual Firm Transportation Cash Out Rate TC "iv.
Annual Firm Transportation Cash Out Rate" \f C \l "5" 




(a)
Positions of the Parties



Hess requested that PGW’s tariff be revised to clarify that no annual cash out is required and to provide detail of the supplier’s responsibilities and costs.  Hess requested that PGW be directed to redraft its annual firm transportation imbalance rules so that they are clear and understandable.  Hess M.B. at 20.



PGW conceded that the rules governing its annual firm transportation cash out rate should be set forth in its tariff.  R.D. at 98





(b)
ALJs’ Recommendation



The ALJs found that PGW had offered a proposal to meet Hess’ concerns which involved simply a statement that PGW would use the FERC declared interest rate to calculate carrying charges on gas loaned to suppliers of firm customers.  The ALJs determined that this was insufficient to address the concerns.  The ALJs found that PGW must provide a tariff provision that delineates both costs and responsibilities regarding the annual firm transportation cash out rate.





(c)
Disposition



No Party excepted to the ALJs’ finding on this issue and we adopt it as our own.  PGW must provide a tariff provision that specifically delineates both costs and responsibilities regarding its annual firm transportation cash out rate.




v.
Imbalances – Trading Within and Between Suppliers TC "v.
Imbalances – Trading Within and Between Suppliers" \f C \l "5" 




(a)
Positions of the Parties



Hess requested that PGW be directed to change its tariff to provide for trading of imbalances among and between NGSs to reduce penalties and produce NGS and customer savings.  The trading would not affect actual deliveries that have already occurred and PGW would not incur any significant administrative costs.  Hess M.B. at 21-22.  Hess also suggested that an NGS could be terminated from the trading program for misconduct.  Id.  The OCA suggested that the whole program could be terminated if NGSs failed to coordinate and document offsets.  R.D. at 99.  



PGW responded that it did not have systems in place that could track trading.  PGW also argued that trading should be limited to interruptible service only.  PGW also argued that such trading could require PGW to use expensive storage assets to support such trading.  R.D. at 99.





(b)
ALJs’ Recommendation



The ALJs declined to recommend that PGW provide for trading of imbalances.  The ALJs stated that while the benefits of such trading were clearly stated on the record, the costs to PGW were not.  Accordingly, the ALJs were unable to determine if the costs outweighed the benefits.  R.D. at 99.





(c)
Exceptions



Hess excepted to the ALJs’ determination and argued that, again, the ALJs erred in placing the burden on Hess.  In addition, Hess argued that while the ALJs correctly stated that the benefits of the trading proposal were in the record, the ALJs failed to note that Hess had presented material showing that extensive “systems” were not necessary to track trades.  According to Hess, the record reflects that the actual trading takes place outside of PGW’s system and PGW need only change each NGS’s imbalance to reflect the traded volume.  Hess asserts that “a simple Excel electronic file would suffice, which PGW already uses to provide imbalance reports to NGSs.”  Hess Exc. at 26.



Hess also argued that while Hess argued that any costs to support an imbalance trading program were minimal, PGW failed to specify what PGW believed the costs would be or the amount of costs which PGW could say were material.  Accordingly, Hess argues that PGW failed to carry PGW’s burden to show that Hess’ otherwise reasonable proposal failed on a cost basis.  Hess Exc. at 27.



PGW responds that it did, in fact, submit evidence that Hess’ trading proposal would amount to significant costs to PGW, including the rewriting of supplier billing procedures and reprogramming to incorporate the functionality into PGW’s BCCS and Oracle financial systems.  PGW R.Exc. at 17.





(d)
Disposition



We will grant Hess’ exception on this issue.  We find that Hess has demonstrated that the benefits of imbalance trading exceed the costs, and that reliability is unaffected by the “no harm, no foul” aspect of imbalance trading.  Imbalance trading does not affect actual deliveries, because deliveries have already occurred.  There is, therefore, no measurable impact on the safety and reliability of gas service.  For the same reason, it is difficult to see how PGW’s storage assets come into play any more under an imbalance trading system.



We also agree with Hess that record keeping costs should not be considered substantial relative to the large flows of cash associated with natural gas imbalances.  Reasonable procedures can be put into place to ensure that trading partners concur with imbalance trades so that PGW is not the arbiter of such trades.  Accordingly, we will direct PGW to implement Hess’ imbalance trading provisions, as articulated in Hess’ Main Brief, as well as establish tariff provisions allowing termination of imbalance trading rights for NGS misconduct.




vi.
NGS Access to Customer Information TC "vi.
NGS Access to Customer Information" \f C \l "5" 




(a)
Positions of the Parties



Hess requested that PGW be directed to provide a consistent and straightforward process for giving NGSs accurate and timely customer information when requested by an NGS or by a customer.  Hess argues that the current marketing file is inadequate and lacks current data.  Hess M.B. at 23-26.



PGW argued that it provided customer data in compliance with Commission regulations which mandates a transfer of such data on a quarterly basis.  R.D. at 100.





(b)
ALJs’ Recommendation



The ALJs determined that Hess failed to show that the current tariff provisions were unreasonable or inadequate.  In addition, the ALJs determined that Hess failed to rebut PGW’s concerns that Hess’ proposal would result in additional costs which would outweigh the benefits.  R.D. at 100.  





(c)
Disposition



Hess’ arguments on this issue revolve around its claim that the ALJs erred in their assessment of the various burdens of persuasion in this case.  We have resolved that issue above.  Accordingly, we adopt the ALJs resolution of this issue.  However, we will also refer this issue to our investigation docket at
I-00040103.  




vii.
Referral of Issues to Investigation Docket TC "vii.
Referral of Issues to Investigation Docket" \f C \l "5" 


On the record before us, we have determined that the issues Hess has raised with regard to nomination deadlines, daily and monthly balancing and cash-outs and NGS access to customer information should be referred to our investigation docket at I-00040103.  To facilitate consideration of these issues at that docket, we will direct PGW to provide the following information in that proceeding:

1.  Daily imbalance penalties:  How often were daily penalties for imbalances in excess of 5%, from 2006 to the current month?  Provide information on all revenues collected from daily imbalance penalties over this period.  Provide information on any penalties actually assessed by interstate pipelines associated with these PGW daily penalties assessed against NGSs during this period.

2.  How often were monthly cash out penalties, or imbalances in excess of 2.5%, imposed on NGSs from 2006 to the present?  Provide information on all revenues and charges associated with this monthly cash-out mechanism imposed on NGSs by PGW.  Compare this with all cash-out revenues and charges associated with the interstate pipelines or replacement supply associated with balancing on the PGW system that is related to any transportation imbalance activity and that is not otherwise already collected through transportation customer charges.    
3.  Provide evidence of any and all gaming that NGSs did on the PGW system.  Provide any evidence that NGSs gamed the system on a peak day (under-delivered).  Specifically, for the top 10 system peak days for the last two winters, show transportation customer deliveries versus NGS deliveries for each of these 10 days, adjusted for system losses.

The foregoing information should be provided at the investigation docket at I‑00040103 within sixty (60) days of the entry of this Opinion and Order.



l.
IGS Retail Customer Aggregation Plan TC "l.
IGS Retail Customer Aggregation Plan" \f C \l "4" 



i.
Positions of the Parties



IGS recommended that PGW be directed to implement a three (3) year pilot program which would require PGW to migrate a maximum of 30% of its customers to NGSs at discounts to PGW’s current PGC rates.  IGS argued that PGW needs a catalyst to jump start competition in PGW’s service territory in order for customers to see the benefits of competition.  IGS M.B. at 9-10.



PGW argued that IGS failed to identify the costs of implementing its proposed pilot.  PGW further argued that the IGS pilot would create unreasonable and excessive costs to PGW.  PGW M.B. at 103.




ii.
ALJs’ Recommendation



The ALJs found that IGS had failed to sustain its burden of showing that its recommended pilot is in the public interest.  The ALJs observed that IGS failed to quantify the costs of implementation and compare them to the benefits of the program.  Without such a showing, the ALJs determined that they could not reach a finding that IGS’ proposal is in the public interest.  




iii.
Exceptions



IGS asserts that the ALJs erred when they found that IGS failed to identify the costs involved in implementing its proposed pilot program.  IGS argues that its testimony indicated that there would be no additional costs to PGW.  To the contrary, a 30% customer migration would provide PGW with savings that could be used to review and improve various PGW systems.  IGS Exc. at 2-3.  IGS also argues that the ALJs adopted PGW’s “mischaracterization” of IGS’ proposal.  Id. at 3.  IGS asserts that due to the nature of the proposal, the precise savings information could not be predicted with certainty.  Accordingly, IGS argues that the ALJs erred by finding that failure to introduce evidence which measured those savings against cost was error; the ALJs were demanding impossibility.  IGS Exc. at 3-4.



PGW responds that it presented evidence that IGS’ proposal could not be implemented without costly and extensive changes to PGW’s billing systems.  PGW is currently evaluating its billing system and concluded that the cost of replacing its current billing system is in area of several million dollars.  There is no quantification in the record as to the expense of upgrading PGW’s current billing system to accommodate IGS’ proposal.  PGW argues that IGS cannot carry its burden when it fails to quantify any savings IGS predicts will accrue from its proposal but promises that those savings will cover the costs necessary to implement and manage the program, including needed revisions to PGW’s billing system.  PGW R.Exc. at 19.  




iv.
Disposition



We agree with the ALJs that IGS has simply not presented sufficient evidence that would support a finding that its proposed pilot is in the public interest.  PGW is correct that IGS’ proposal and the evidence submitted by IGS fail to include the type of cost/benefit/cost recovery evidence necessary to support a conclusion in favor of IGS on this issue.  We will deny IGS’ exceptions on this issue.  
D.
Miscellaneous Issues TC "D.
Miscellaneous Issues" \f C \l "2" 

1.
Action Alliance Policy Issues TC "1.
Action Alliance Policy Issues" \f C \l "3" 


a.
Alleged Evidence of Inadequate Service as a Means to Deny Rate 


Increase
 TC "a.
Alleged Evidence of Inadequate Service as a Means to Deny Rate Increase" \f C \l "4" 



i.
Positions of the Parties

AA cited the Cold Weather Survey statistics as evidence of inadequate service provided by PGW.  In 2005, 9,015 households in PGW’s service territory were without heat service, which is equivalent to fifty-one percent (51%) of all terminated natural gas heating customers statewide without service.  AA MB at 4; AA St. 1 at 6.  In 2006, 9,298 households in PGW’s service territory were without heat service, which is equivalent to fifty-five percent (55%) of all gas customers statewide without service.  AA contended that since PGW has a twenty percent (20%) share of all natural gas heating customers in the state, the 2005 and 2006 percentages of households in PGW’s service territory without heat service are more than double the Company’s proportionate share of heating customers.  AA MB at 4.  Furthermore, AA stated that greater than half of the PGW customer households without service at the outset of the winter season, between 4,000 and 5,000 households, had incomes below 150% of the federal poverty level (FPL).  AA MB at 4-5.  AA contended that despite the aforementioned unfavorable statistics, PGW failed to propose any portion of the rate increase to reduce the number of heating customers without service at the approach of winter.  AA MB at 12.

AA alleged that the Company’s universal service policies should reasonably prevent termination of heat-related service to a substantial number of customers who will not be able to satisfy the reconnection terms imposed by the utility.  AA suggested that PGW’s failure to propose any measure to improve the continuity of service constituted inadequate service and was grounds for denial of the increase request.  AA MB at 13.  

Section 526(a) of the Code, 66 Pa. C.S. § 526(a), reads:
(a) General rule. ─ The commission may reject, in whole or in part, a public utility’s request to increase its rates where the commission concludes, after hearing, that the service rendered by the public utility is inadequate in that it fails to meet quantity or quality for the type of service provided.
66 Pa. C.S. § 526(a).  AA stated that application of Section 526 is a reason to reject a rate increase once it is demonstrated that the utility has not provided adequate quality of service.  AA MB at 8-9.



ii.
ALJs’ Recommendation



The ALJs explained that the Cold Weather Survey statistics do not reveal whether the participants stayed in the service territory through the winter season, or had a change of circumstance to no longer qualify for CRP, and thus, it is unknown whether the participants remained without heat during the winter season or remained income eligible for CRP.  The ALJs concluded that the statistics alone, without supporting data about the participants, are not enough to substantiate or support a conclusion of inadequate service.  The ALJs added that the evidence presented by PGW concerning its programs for low income customers and the levels of participation of said programs shows that its service is adequate to the low income segment of its customer base.  R.D. at 108.



iii.
Exceptions



AA argues that the ALJs’ incorrectly determined that the Cold Weather Survey results were not adequate proof of PGW’s failure to provide reasonably continuous service.  AA Exc. at 3.  AA submits that the Cold Weather Survey statistics, along with its witness’ testimony concerning how the PGW statistics compare to the Cold Weather Survey do not require further supporting data to rebut PGW’s claims that its universal service and collection policies are reasonable.  AA Exc. at 5.  AA opines that the ALJs rely too heavily on PGW’s testimony regarding its customer assistance programs.  AA notes that while PGW may have a larger number of low and lower income customers, it nonetheless still has a duty to fulfill the goals of universal service in its service territory.  Id..   



PGW rejoins that CWS statistics alone are not a proper basis upon which to conclude that PGW is providing inadequate service to its low-income customers.  PGW avers that neither the CWS nor the testimony of AA witness, Mr. Geller, provide a meaningful explanation of the CWS results on a case-by-case basis and as such was properly rejected by the ALJs.  PGW R.Exc. at 25.   




iii.
Disposition



We concur with the ALJs on this issue.  While the CWS is a useful tool, it does not provide any type of case-by-case analysis of the households surveyed.  Information necessary to base a finding of inadequate service to these low income households would be: reason for service termination; reason why service was not reconnected; whether the terminated customer stayed in the service territory; CRP eligibility.  None of this information can be found in the CWS.  As such, we will deny AA’s Exception on this issue.


b.
Customer Responsibility Program Referrals TC "b.
Customer Responsibility Program Referrals" \f C \l "4" 



i.
Positions of the Parties



AA alleged that PGW could enroll more low income customers in its Customer Responsibility Program (CRP) to yield more affordable bills and to decrease risk of service termination due to non-payment.  AA MB at 14.  Referencing the data in the Cold Weather Survey, AA stated that only 3,000 out of 4,700 low income customers without service at the start of winter were enrolled in CRP.  AA reasoned that there was no explanation why these low income customers were not enrolled in CRP.  AA MB at 14.  AA opined that CRP referral should be automatic for low income customers.  Currently, the customers must insist that they are unable to make a non-CRP payment before PGW provides information about CRP.  Exh. HSG-5.  AA contended that PGW inform CRP participants that arrearages will be forgiven if full timely CRP payments are received.  AA MB at 15-16.  AA averred that these actions of PGW violated 52 Pa. Code § 69.265(6)(i), which reads as follows:
(i)
Outreach.  Outreach may be conducted by nonprofit, community-based organizations and should be targeted to low income payment troubled customers.  The utility should make automatic referrals to CAP when a low-income customer calls to make payment arrangements.



PGW provided the following list of ways to demonstrate how it has worked to assist low-income customers:

(1)
CRP, low income participants pay a monthly percentage of their household income, based upon the FPL of the relevant customer.  Sixteen percent (16%) of the customer base participates;

(2)
PGW implemented outreach program to encourage eligible customers to participate in the low income home energy assistance program (“LIHEAP”).  In the 2006-2007 season PGW approved ninety-five (95%) of requests for LIHEAP;

(3)
PGW in concert with the City and the Commonwealth of Pennsylvania established additional grants for supplemental assistance for low-income customers;

(4)
PGW’s non-profit Utility Emergency Service Fund (“UESF”) directs Company and customers contributions to provide financial assistance for PGW’s customers;

(5)
Customer Assistance Referral and Evaluation Program (“CARES”) provides referrals to assistance and social services to help customers secure energy assistance funds and other services;

(6)
The senior citizen discount allows eligible customers to receive a twenty percent (20%) discount on their bills;

(7)
PGW accepts medical certifications from eligible customers to delay termination for bill paying customers;

(8)
The PGW’s Conservation Works Program (“CWP”) educates low-income customer on ways to reduce gas usage and make bills more affordable.

(9)
PGW offers various electronic payment options to facilitate the processing of customer payments;

(10)
In 2006 PGW offered a program to educate customer about budget billing availability and benefits;

(11)
PGW performs calling campaigns to reach customers that have missed payments to encourage these customers to enter into payment arrangements or payoff the delinquency;

(12)
PGW partners with community based organizations to establish a state grant program to have service of terminated customers restored.

R.D. at 107-108 citing PGW RB at 53-56, footnotes omitted.




ii.
ALJs’ Recommendation



The ALJs noted that they were troubled by the allegation that PGW violated 52 Pa. Code § 69.265(6)(i).  The ALJs determined that there was nothing in the record that demonstrates that PGW gives automatic referrals to income eligible customers for CRP when customers call for payment arrangements.  The ALJs noted that they agreed with AA that evidence of inadequacy in service quality is rationale to reject or modify the Company’s request for an increase in rates.  66 Pa. C.S. § 526.  Accordingly, the ALJs considered this regulatory violation regarding automatic referrals to income eligible customers for CRP with the totality of the evidence regarding the rate increase requested by the Company and recommended that PGW’s rate increase request be modified to provide less than the amount requested.  R.D. at 109.  


iii.
Exceptions



PGW excepts to the ALJs’ conclusion noting that Section 69.265(b)(i) is a policy statement which is intended to “encourage” the implementation of CAPs and to provide “guidelines for those who voluntarily implement CAPs.”
  According to PGW, guidelines are not mandatory requirements but rather suggested courses of action.  Therefore, holding a utility rigidly responsible for complying with a matter that the agency has indicated it wants flexibility to address is inappropriate.  PGW contests the ALJs’ conclusion that nothing in the record demonstrates that PGW gives “priority to making automatic referrals” to eligible customers is inaccurate.  PGW testified that when a low-income customer calls PGW for a payment arrangement, the customer service representative (CSR) will initially establish income and occupancy.  Once the CSR determines that the customer is qualified for CRP, information necessary to register the customer for the CRP program is sought.  Tr. 961-962.  PGW avers that it is acting in a reasonable manner to enroll eligible customers in CRP when they inquire about payment arrangements.   AA Exc. at 56-57.  



AA replies that although Section 69.265(6)(i) is a policy statement, it represents the conduct expected by the Commission of its jurisdictional utilities.  AA R.Exc. at 3.  AA rejects the testimony of witness Gyory as insufficient to rebut the documentary evidence.  AA notes that Mr. Gyory admitted that there are instances when PGW first asks for the total amount due then negotiates down, without automatic referral of low income customers to CRP.  AA R.Exc. at 2, Tr. at 942.  

iv.
Disposition

A policy statement is not a regulation and does not have the force of law. Pa. Human Relations Comm. v. Norristown School District, 374 A.2d 671. 677-679 (Pa. 1977).  While a policy statement does not establish a binding norm, it does represent an agency's tentative future intentions, and provides the agency with the flexibility to follow the announced policy or modify it if the circumstances are appropriate.  The Mid-Atlantic Power Supply Assoc. v. Pa. PUC, 746 A.2d 1196, 1201 (Pa. Cmwlth. 2000).  PGW’s failure to fully comply with the directives of Section 69.265(6)(i) is not, in and of itself, a sufficient basis for finding that the utility provided inadequate service under the Code.  We wish to clarify that the ALJs did not make such a finding, instead, the ALJs considered PGW’s failure to automatically refer income eligible customers for CRP with the totality of the evidence regarding the rate increase requested by the Company and recommended that PGW’s rate increase request be modified to provide less than the amount requested.  R.D. at 109.  Once this Commission makes a conclusion of inadequate service, a request by the utility, even a rate increase, is in jeopardy of unfavorable treatment.  Accordingly, PGW’s Exception on this issue is denied. 



c.
Budget Billing TC "c.
Budget Billing" \f C \l "4" 



i.
Positions of the Parties



AA alleged that PGW consistently requires catch-up or a cure amount from customers that have broken one or more payment agreements or CRP.  AA alleged that such practice is an abuse of the utility’s discretion under 66 Pa. C.S. § 1405(d).  AA claimed that PGW consistently refuses to exercise discretion in favor of a customer seeking to avoid termination.  AA MB at 26-27.



Additionally, AA claimed that PGW obstructs greater enrollment in budget billing.  AA stated that budget billing would be more appealing except for the following PGW policies:

(1)
true-up policy; customer received a surprisingly large bill; 

(2)
true-up amount requests in lump sum rather than installments.  The PUC states that a customer has three to six months to pay the true-up amount if the true-up amount is less than monthly budget payment and that the true-up amount should be rolled into the next year if amount is more than the monthly true-up; In re: Insuring Consistent Application of 52 Pa. Code 56.12(7) Equal Monthly Billing, Docket No. M-00051925, Final Interpretive Order, entered June 2, 2006, at 18 (Final Interpretive Order);

(3)
customers more than 10 days past due must enter into payment agreement to pay-off arrearage as a precondition for enrolling in budget billing.

R.D. at 110, see AA M.B. at 28-29.  AA recommended that the Commission direct PGW to enroll customers, with arrearages less than 70 days past due, in budget billing without requiring a precondition to enter (i.e. requiring that they pay outstanding balances in full) which is consistent with the Final Interpretive Order.  Id. at 29.


PGW agreed that the Final Interpretive Order did provide direction to utilities regarding periods customers can take to pay delinquent bills.  However, PGW pointed out that the Commission reconsidered its directive in a subsequent order entered November 14, 2006, which deleted these same requirements.  See In Re: Insuring Consistent Application of 52 Pa. Code § 56.12(7) Equal Monthly Billing, Docket M-00051925, p. 10 (November 11, 2006).  PGW R.B. at 58.  Furthermore, PGW asserted that its quarterly reviews adjusted customers’ budget bills to avoid large true-ups at year end.  PGW averred that there is no evidence of any violation of Commission Regulations and stated that budget billing is not to be a payment arrangement or serve as a time extension for repayment of a bill.  PGW RB at 58.




ii.
ALJs’ Recommendation

The ALJs agreed with PGW and stated that PGW’s practice has not violated Section 1405(d), 66 Pa. C.S. § 1405(d), as that statute gives discretion to the utility.  Regarding AA’s allegations that PGW abuses this discretion, the ALJs pointed out that the legislature granted the utilities this discretion and determined that the practices of PGW have not violated this statute.  The ALJs also noted that AA did not adequately check the case history of the Final Interpretive Order because on reconsideration of the Final Interpretive Order, the Commission eliminated the true-up time period relied upon above by the Order entered November 11, 2006 (Order on Reconsideration).  Lastly, the ALJs agreed with PGW in that budget billing is not a payment arrangement; rather it is a method to provide a consistent and predictable billing amount to assist in the bill management of gas service.  R.D. at 110.  Based on the record, the ALJs found that PGW did not violate the Code through its policies regarding budget billing and recommended the denial of AA’s proposals on this issue.  Id.

iii.
Exceptions

AA excepts to the ALJs’ finding regarding budget billing.  It reiterates its argument made below that PGW has acted in violation of the Commission’s Final Interpretive Order.  In addition, AA asserts that the ALJs read the Commission’s Order on Reconsideration too broadly.  According to AA, the Order on Reconsideration may have eliminated specific time periods for the true-up payments, however, it provided that utilities should use good judgment regarding the billing of true-up amounts.  AA asserts that PGW’s current practice does not amount to the good judgment required by the Commission.  AA Exc. at 14-15.

PGW responds and argues that the ALJs correctly determined that the Order on Reconsideration eliminated any requirement that a utility provide specific payment schedules for true-up amounts in budget billing accounts.  Further, PGW asserts that AA ignores PGW’s practice of quarterly reviews of accounts which are expressly designed to prevent large true-up amounts from accruing on budget billing accounts.  PGW argues that given its aggressive policy to prevent large true-up amounts and the fact that the Order on Reconsideration provides only guidelines and not requirements, the ALJs correctly rejected AA’s contentions on this issue.


iv.
Disposition

We agree with the ALJs that PGW is in compliance with the Code and our own orders on budget billing and true-up requirements.  PGW correctly argued that our Order on Reconsideration changed the landscape on this issue.  PGW is also correct that its quarterly adjustments to budget billing accounts is an appropriate mechanism to maintain control over true-up amounts.  For these reasons, AA’s exception relating to true-up issues in budget billing accounts is denied.



d.
CARES TC "d.
CARES" \f C \l "4" 



i.
Position of the Parties

AA stated that PGW has a legal duty to provide Customer Assistance and Referral Evaluation Services (CARES) pursuant to 66 Pa. C.S. § 2201 et seq. and 52 Pa. Code § 62.1 et seq.  AA claimed that PGW failed to provide designated staff or accounting and that the CARES service is infrequent and is not close to a casework approach.  AA MB at 17-18.  AA contended that CARES duties must be assigned and tracked and customer service representatives should be trained to recognize CARES cases.  AA MB at 18.

PGW averred that AA has not submitted any evidence of a violation.  PGW contended that the structure of its CARES program does not substantiate that it has violated the law.  PGW RB at 59.  PGW stated that training for CARES, as recommended by AA, is unnecessary, potentially costly and not in the interest of the public, the Company, or the customers.  PGW RB at 66.


ii.
ALJs’ Recommendation

The ALJs determined that the record was devoid of a violation regarding CARES.  While AA expressed its dissatisfaction with the CARES program, the ALJs explained that AA failed to show that CARES is ineffective, inefficient, mismanaged or inadequately financed.  As a result, the ALJs found that AA had not substantiated its burden of persuasion to modify the Company’s policy regarding CARES and recommended that the Commission deny the proposal of AA regarding the CARES program.  R.D. at 111.

iii.
Exceptions

AA argues that the Commission’s Regulations at 52 Pa. Code § 62.2 mandate a “casework approach” to the CARES program.  AA reiterates its arguments that PGW’s CARES approach is extremely limited in scope, provides for no ongoing case management and provides only sporadic referrals and consultations for customers in need.  AA Exc. at 9.  For those reasons, AA argues that the ALJs’ determination is in error and PGW should be directed to make appropriate improvements to its CARES program.

PGW responds that the ALJs properly found that AA failed to establish that PGW’s CARES program was ineffective, inefficient, mismanaged or inadequately financed.  PGW R.Exc. at 28.  PGW asserts that the only argument AA has made is that PGW’s CARES program should be structured differently, but AA failed to show that the existing program provides inadequate service or otherwise fails to meet the Commission’s requirements.  Id.

iv.
Disposition

We agree with the ALJs that AA has failed to produce sufficient evidence to show that PGW’s CARES program is not operating in an adequate fashion.  We find that PGW has accurately stated that AA has produced a great deal of argument regarding PGW’s program structure, but that it has failed to show that PGW’s current structure is not operating in an adequate fashion or is otherwise in violation of our Regulations.  This exception is denied.



e.
Payment Arrangements TC "e.
Payment Arrangements" \f C \l "4" 



i.
Positions of the Parties

AA alleged that PGW’s payment arrangement policies are not in compliance with 52 Pa. Code § 56.97(b) which states, in part, that:
(b)
The utility, through its employees, shall exercise good faith and fair judgment in attempting to enter a reasonable settlement or payment agreement or otherwise equitably to resolve the matter.  Factors to be taken into account when attempting to enter into a reasonable settlement or payment agreement include the size of the unpaid balance, the ability of the ratepayer to pay, the payment history of the ratepayer and the length of time over which the bill accumulated. 

52 Pa. Code § 56.97(b).  AA stated that PGW does not apply a good faith standard to payment agreements pursuant to 52 Pa. Code § 56.97(b).  AA MB at 22-23.  Further, AA alleged that PGW fails to consider the payment history of a ratepayer and the length of time a bill accumulated consistent with 52 Pa. Code § 56.97(b).  AA RB at 4-5. 

Additionally, AA claimed that PGW misuses its discretion under Chapter 14 of the Code, 66 Pa. C.S. § 1401 et seq., in negotiating payment arrangements.  AA MB at 10.  AA averred that 66 Pa. C.S. § 1405(b) should not be interpreted to authorize a utility to demand the maximum amount specified by the statute.  AA argued that PGW’s interpretation prevents a customer from avoiding termination and claimed that the terminated customer will most likely not be able to obtain reconnection when cold weather approaches.  AA MB at 11.  AA pointed to the statistics from the Cold Weather Survey as evidence of PGW’s misuse of discretion and claimed it also supports the conclusion that PGW’s interpretation and use of discretion is unreasonable.  AA MB at 11, 22.  AA also claimed that PGW’s requirement of upfront payments in the amounts provided by the Company’s Payment Arrangement Guidelines pose a barrier to customers seeking to avoid termination.  See, Re: Chapter 14 Implementation, Docket No. M-00041802F0002 (“2nd Implementation Order”), entered September 12, 2005 at  31-33.  



PGW argued that neither the Commission, nor the Commission’s Bureau of Consumer Services (BCS) have found that PGW violated Section 1405(b) of the Code, 66 Pa. C.S. § 1405(b), or any other Commission policy.  PGW contended that nothing in the statute prohibits a utility from requesting upfront payments, and that it has the option of taking action pursuant to the statute.  PGW RB at 61-62.



PGW stated that AA gives no record evidence to support its assertion that the Company violated 52 Pa. Code § 56.97(b) and argued that AA’s allegation be rejected.  PGW RB at 62-63.  



ii.
ALJs’ Recommendation



The ALJs determined that AA provided no evidence demonstrating that PGW violated 66 Pa. C.S. § 1401 et seq. or 52 Pa. Code § 56.97(b).  The ALJs agreed with PGW that the statute provides the utility with discretion.  Additionally, the ALJs pointed out that the Commission has given some guidance on appropriate actions by utilities in exercising discretion by tempering upfront payments with considerations of household size, income, and whether the customer has broken prior arrangements.  See, 2nd Implementation Order, at 35-36.  The ALJs stated that AA provided no evidence that PGW does not do these things.  Also, the ALJs noted that the guidance to utilities for exercising discretion under Chapter 14 does not prohibit upfront payment arrangements.  R.D. at 112-113.
The ALJs also agreed with PGW in that AA provided no record evidence that the Company does not apply a good faith standard to its payment arrangements.  The ALJs found that while AA made allegations, it provided no citations to the record evidence or testimony giving an instance of these actions.  R.D. at 113.
The ALJs concluded that AA had not supported its claim by substantial evidence and recommended the denial of AA’s claim that PGW violates the Public Utility Code and the Commission’s Regulations when making payment arrangements.  R.D. at 113.



iii.
Exceptions


AA argues that the ALJs erred by failing to give weight to AA’s evidence that PGW fails to incorporate the elements required under 52 Pa. Code § 56.97(b) in developing payment arrangements.  AA asserts that its evidence included guidelines used by PGW in its training materials for employees.  According to AA, that evidence is superior to the type of anecdotal evidence the ALJs suggested should have been presented.  Based on that evidence, AA argued that it had shown that PGW fails to consider issues other than household income and the amount due.  In contrast, AA argues that the Commission’s Regulations also require PGW to consider the payment history of the customer and the length of time over which the account balance has accrued.  AA Exc. at 10-11.



PGW argues that the ALJs correctly found that AA failed to show that PGW uses its training guidelines in the rigid manner AA suggested.  PGW asserts that it presented evidence which indicated that its customer service personnel are well trained in dealing with payment arrangement issues and that training goes beyond what is contained in PGW’s payment arrangement guidelines.  Further, PGW asserts that AA failed to introduce any evidence which could support a finding that PGW failed to follow either the Commission’s Regulations or the Code in managing payment arrangement issues.  PGW R.Exc. at 30.  




iv.
Disposition


We agree with the ALJs that AA has failed to introduce any evidence to support its claim that PGW is not managing payment arrangement situations in compliance with the Code or our Regulations.  To the contrary, PGW presented substantial evidence that its training in these issues, of which its Payment Arrangement Guidelines are only a part, is comprehensive and provides its employees with the necessary information to manage these situations in an appropriate fashion.  AA has pointed us to nothing in the record which suggests that the ALJs were incorrect on this point.  Accordingly, we will deny this Exception.  


f.
Medical Certification Policy TC "f.
Medical Certification Policy" \f C \l "4" 



i.
Position of the Parties

AA posited that Chapter 14 of the Code does not diminish the rights of persons receiving service under medical certifications.  2nd Implementation Order, at 27.  AA asserted that under 52 Pa. Code § 56.116, PGW has a duty to make equitable payment arrangements with customers considering all circumstances.  AA MB at 20-21.  Section 56.116 states that “[w]henever service is restored or termination postponed under the medical emergency procedures, the ratepayer shall retain a duty to equitably arrange to make payment on all bills.”  52 Pa. Code § 56.116.  AA claimed that PGW does not recognize suspension of termination beyond three months depending upon the number of previous medical certifications for the customer and, therefore, violates the Commission’s Regulations with its policy.  AA RB at 6.  

AA suggested that low and lower income, chronically ill and disabled customers should avoid termination when reconnection and payment terms are not met.  AA MB at 20-21.  In addition, AA proposed that PGW should refer a customer to the CARES program if they have exhausted three medical certifications and that the Company should maintain service as long as the customer continues to obtain medical certifications and makes equitable payments on current bills.

PGW stated that its policy is in compliance with obligations concerning emergency medical provisions pursuant to 52 Pa. Code §§ 56.111-114.  PGW stated that 52 Pa. Code § 56.116 cannot be interpreted as requiring a utility to indefinitely allow customers to maintain service so long as they make current bill payments when there is an outstanding balance.  PGW RB at 63.  PGW claimed that the policy asserted by AA would cause uncollectible expenses to be borne by all PGW customers because of the possibility that the responsible ratepayer would not pay arrearages due to medical conditions.  PGW RB at 63.

ii.
ALJs’ Recommendation

The ALJs acknowledged that AA argued that the duty belongs to the utility, rather than the low income customer or ratepayer.  The ALJs stated, however, that 52 Pa. Code § 56.116 places a duty on the customer or ratepayer to make equitable arrangements to pay for gas service; not for the utility to make equitable arrangements for the customer to pay his or her bills.  As such, the ALJs failed to find any violation of a regulation where that regulation does not hold the utility responsible.  Accordingly, the ALJs recommend that AA’s proposal regarding medical certification be rejected because the record does not support AA’s position.  R.D. at 114.

iii.
Disposition

No Exceptions have been filed to this determination.  Finding the ALJs’ recommendation to be reasonable, appropriate and in accordance with the record evidence, it is adopted.



g.
Reconnection Policy TC "g.
Reconnection Policy" \f C \l "4" 



i.
Position of the Parties

AA alleged that it is a violation of regulatory standards and a misuse of the utility’s discretion under Chapter 14 of the Public Utility Code for PGW to require customers to pay the total outstanding balance up-front to reconnect gas service.  AA clarified this allegation by stating that the policy is per se unreasonable as a violation to Chapter 14 because the policy:

(1)
creates unaffordable payment agreements for delinquent customers to get service restored and consequently these payment agreements are broken;

(2)
implements too broad an interpretation of “defaulted” in Section 1407(c)(2)(i) and terminates customers that cannot reconnect because PGW is not accepting less than the total outstanding balance due as a condition to reconnect, 66 Pa. C.S. § 1407(c)(2)(i); and

(3)
implements too broad an interpretation of “payment agreement” in Section 1407(c)(2)(i) and terminates former CRP customers that cannot obtain reconnection for the same reason states in point (2) above.

AA MB at 30.  AA stated that PGW’s policies are more demanding than those of the Commission’s BCS as well as unaffordable.  AA averred that because of PGW’s policy, the arrangements with customers regarding reconnection are likely to be broken.  AA MB at 31.  

AA suggested that PGW adopt the Commission’s interpretation, which is that the customer may cure a default prior to termination and avoid the termination.  See, 2nd Implementation Order at 21-22.  In addition, AA recommended that any default that has been cured prior to termination should not to be treated as a default for purposes of reconnection.  AA MB at 31-32.  AA stated that CAP is distinct and different from a payment arrangement.  Regarding the CAP, AA explained that a portion of the unpaid balance is forgiven over time and the participant does not admit to any liability for the unpaid balance.  A customer with a payment arrangement admits liability and the balance is amortized over a designated period and must be paid in total.  AA MB at 32.  AA claimed that PGW cannot count historical default on CRP payments resulting in termination as a default for which this same customer, now a non-CRP customer, will be required to pay the total outstanding balance before service will be reconnected.  AA MB at 33. 

PGW did not dispute that it requires upfront payments for reconnection of gas service from customers that broke previous payment arrangements regarding 66 Pa. C.S. § 1407(c)(2)(i).  PGW RB at 64.  PGW stated that its practice is to give customers one month grace before non-payment of a bill is treated as a breach of a payment arrangement.  PGW contended that AA does not accuse the Company of any specific violation and that there is no record evidence that PGW is not complying with PUC regulations.  PGW MB at 97-98.  PGW asserted that AA’s recommendation to ignore defaults on CRP payments or non-CRP payment arrangements are not in compliance with applicable utility law.  PGW RB at 64-65.  PGW suggested that these issues are more appropriately addressed by the state legislature.


ii.
ALJs’ Recommendation

The ALJs explained that AA does not affirmatively state that PGW violated the 2nd Implementation Order, any section in Chapter 14 of the Code, any Commission order, policy, rule, or statute.  The ALJs pointed out that instead AA made statements such as, “per se unreasonable,” “misuse of discretion,” or “too broad” and stated that these phrases connote subjective reasoning that is open to interpretation rather than objective reasoning that leaves room for no doubt.  The ALJs made it clear that they were reluctant to find that the utility’s conduct is prohibited on subjective reasoning and would rather err on the side of caution and permit the Commission to articulate whether the conduct is impermissible.  As such, the ALJs agreed with PGW that the recommendation by AA to ignore defaults on CRP payments and breaches of non-CRP payment arrangements is unlawful.  Consequently, the ALJs recommended the rejection of AA’s proposals regarding PGW’s reconnection of gas service policy.  R.D. at 116.

iii.
Disposition

No Exceptions have been filed to this determination.  Finding the ALJs’ recommendation to be reasonable, appropriate and in accordance with the record evidence, it is adopted.


2.
AA Proposed Tariff Changes TC "2.
AA Proposed Tariff Changes" \f C \l "3" 


a.
Contribution Check-Off for UESF on Bills TC "a.
Contribution Check-Off for UESF on Bills" \f C \l "4" 



i.
Positions of the Parties



AA asserted that PGW does virtually nothing to use available opportunities to maximize UESF levels to assist in reconnecting gas service.  AA suggested that PGW improve its fundraising efforts for the funds.  AA also suggested that the advocacy of UESF should be in concert with efforts to increase CRP enrollment and awareness of its forgiveness rules since all CRP customers would be income eligible for UESF assistance.  AA MB at 19. 



AA posited that increased awareness and availability of the UESF program could eliminate large balances and would assure continuity of service for low income customers by reducing service terminations and improving reconnection terms for low income customers.  AA MB at 19-20.  AA recommended that the Company include a contribution check-off on all its bills for the UESF program.



PGW contended that adding the contribution check-off to bills would require substantial investment and that both administrative and system costs would be significant.  PGW RB at 65.  PGW asserted that AA does not provide cost information, potential effectiveness of the recommendation, or steps for implementation.  PGW stated that AA has not shown that the recommendation is necessary.  PGW RB at 67.




ii.
ALJs’ Recommendation



The ALJs agreed with PGW and determined that AA did not provide record evidence to support that the recommendation is necessary.  Additionally, the ALJs noted that the record is devoid of any evidence of the cost of the remedy.  Accordingly, the ALJs recommended the rejection of AA’s recommendation regarding the contribution check-off for the UESF program.  R.D. at 117.




iii.
Disposition



No Exceptions have been filed to this determination.  Finding the ALJs’ recommendation to be reasonable, appropriate and in accordance with the record evidence, it is adopted.



b.
Reduce Reconnection Fee to $50 TC "b.
Reduce Reconnection Fee to $50" \f C \l "4" 



i.
Positions of the Parties



AA asserted that PGW’s $123.23 charge for reconnection is the largest in the state.  AA advised that the average fee is $58.58, and the median fee is $50.  AA MB at 34.  AA asserted that the issue here is to preserve reasonable access to utility service for low income customers and alleged that PGW’s reconnection fee is unreasonable because it acts as a barrier to gas service access for certain low income customers.



PGW stated that the reconnection charge is based on the Company’s actual costs and contended that AA’s proposal would result in non-recovery of $73 per customer, which would necessarily be subsidized by PGW’s customer base.  PGW RB at 66.




ii.
ALJs’ Recommendation



The ALJs recommended that the Commission reject AA’s proposal to reduce PGW’s reconnection fee to $50.00 because there was no record evidence that the proposal is in the public interest.  The ALJs noted that while AA acknowledged the amount of the reconnection charge, it did not show:  (1) that the customer charge is higher than its cost; (2) that its proposal includes alternatives to reduce the cost of the charge; (3) that the customer charge is unreasonable; or (4) that non-recovery of the $73 per customer is unnecessary.   As such, the ALJs stated that it is not reasonable to conclude that this proposal is in the public interest for the remainder of the customer base and the Company because there is no evidence of a benefit to them.  R.D. at 118.




iii.
Disposition



No Exceptions have been filed to this determination.  Finding the ALJs’ recommendation to be reasonable, appropriate and in accordance with the record evidence, it is adopted.



c.
Usage of LIHEAP to Reconnect TC "c.
Usage of LIHEAP to Reconnect" \f C \l "4" 



i.
Positions of the Parties



AA contended that the Cold Weather Survey results for the past two years have shown that there have been over 4,500 low-income customers who had their gas 
service terminated during the year and had not been able to obtain service reconnection with the approach of cold weather.  AA explained that with incomes at or below 150% federal poverty level (FPL), these households are eligible for LIHEAP Crisis grants.  AA MB at 37.



AA asserted that even when customers have demonstrated eligibility for these grants, which have provided at least $300, PGW refused to accept the grant and promptly reconnect service.  According to AA, PGW did this in situations where the amount from the grant and additional funds that the customer may be able to provide were not sufficient to satisfy the amount dictated by the PGW Payment Agreement Guidelines. As a result, service reconnections in the cold weather season have either been delayed or not accomplished, depending upon the customer’s ability to obtain supplementary grants and or additional funds from other sources. AA St. No. 1 at 14-15; AA MB at 37.



AA opined that a more reasonable policy would be for PGW to reconnect service upon the Department of Public Welfare’s (DPW) approval of the LIHEAP Crisis application “with the added requirement that the customer apply for and assign to PGW other specified grants as they may become available.”  AA explained that such reconnections could also be linked with a payment agreement providing a CRP customer with the opportunity to pay their CRP arrearages over 12 to 24 months.  AA St. No. 1 at 15; AA MB at 37; R.D. at 119.



Based upon the above assertions, AA believed that any rate increase granted by the Commission should be conditioned upon PGW’s agreement to adopt a policy of accepting LIHEAP Crisis grant funds and reconnecting service to any previously terminated heating customer without service as of November 15.  AA St. No. 1 at 47; AA MB at 38.



PGW explained that it is currently considering reconnection of service to CRP customers, who have had service terminated for non-payment, upon DPW’s acceptance of the customer’s LIHEAP crisis grant application.  However, PGW emphasized that customers must maintain responsibility for their utility bills and should be required to pay for services rendered by PGW.  PGW St. No. 7R at 12.



Additionally, PGW stated that, on an annual basis, it attempts to maximize coordination with energy assistance funds to maximize service restoration for low-income customers.  PGW explained that currently, it requires CRP customers to pay their cure amount plus restoration fees to restore service.  Also, PGW asserted that current Commission guidelines prohibit the substitution of a CRP customer’s monthly payment with LIHEAP Crisis grant money.  PGW St. No. 7R at 12.  Also, PGW has engaged in aggressive LIHEAP Cash and Crisis outreach campaigns during each heating season with a goal of maximizing the number of grants and funds received in order to assist as many eligible customers as possible.



In the 2006-2007 heating season, PGW received 15,781 requests for LIHEAP Crisis grants and approved 14,949 or 95%.  Those rejected were either not in a crisis situation or had balances associated with unauthorized usage.  PGW stated that there are approximately 185,000 low-income households in Philadelphia County, and there have been only 80,600 LIHEAP Cash grants and 12,500 Crisis grants provided to Philadelphia residents.  PGW St. No. 7R at 11, 12. 




ii.
ALJs Recommendation



The ALJs were silent on the resolution of this issue and AA’s contentions.  R.D. at 118-119.




iii.
Exceptions



There were no exceptions filed regarding this issue.




iv.
Disposition



PGW cites 52 Pa. Code § 69.265(9)(ii)(iii), as its authority to apply LIHEAP to the customers CRP credits and not to the customers’ monthly billings.  We concur with PGW’s reliance on this regulation.  However, the record has not established that PGW, on a regular basis, determines if a CRP participant’s minimum payment exceeds seventeen percent of the household’s income.  If this is the case, additional energy assistance grants may be used to reduce the participant’s monthly payment.  We are confident that PGW has implemented an extensive outreach campaign to reach all potential CRP customers and assist them in applying for energy assistance.  Additionally, PGW has stated that it is considering AA’s suggestion that it reconnect CRP customers upon DPW’s acceptance of the LIHEAP Crisis grant.  Accordingly, we shall not require PGW to immediately implement AA’s reconnection policy but shall direct PGW to continue to study the proposal and to advise the Parties to this proceeding of the outcome of its study.



d.
Waive Excavation Charge for Certain Customers TC "d.
Waive Excavation Charge for Certain Customers" \f C \l "4" 



i.
Positions of the Parties



AA claimed that customers can pay an upfront charge of almost $500 to reconnect service in addition to applicable deposits and partial or total outstanding balances.  AA averred that the excavation charge is an unreasonable impediment to reconnecting service and is a barrier to gas service access.  AA suggested that PGW waive the excavation charge for Level 1 customers and allow the Level 2 customers to pay the charge in monthly installments.  AA MB at 35.



PGW stated that the excavation charge is $372.00.  PGW explained that it attempts to avoid performing excavation and only resorts to it in circumstances where the customer has a substantial arrearage, which is an arrearage greater than $3,000.  PGW RB at 66.  PGW posited that the cost to restore service is $2,500 after excavation is performed.  PGW contended that these costs would be subsidized by its ratepayers if a waiver of the excavation fee were implemented.  PGW RB at 66.




ii.
ALJs’ Recommendation

The ALJs concluded that AA did not provide evidence to support that the benefits of waiving the excavation charge outweigh the costs of this proposal.  The ALJs noted that the record does not show that the waiver of the excavation charge for certain eligible low-income customers would result in greater utilization of the facilities, greater volume of the commodity, lower uncollectible bills and fewer customers accumulating large arrearages.  As a result, the ALJs recommended the rejection of AA’s proposal to waive the costs of excavation because it can not be determined that it is in the public interest.  R.D. at 119-120.




iii.
Disposition



No Exceptions have been filed to this determination.  Finding the ALJs’ recommendation to be reasonable, appropriate and in accordance with the record evidence, it is adopted.



e.
Remove Required Deposit for Eligible Level 1 Customers 



Without Benefit From CRP TC "e.
Remove Required Deposit for Eligible Level 1 Customers Without Benefit From CRP" \f C \l "4" 



i.
Positions of the Parties



AA noted that pursuant to 66 Pa. C.S. §§ 1404(f)(2) and 1407(c)(2)(iii), PGW does not require deposits from CRP applicants or CRP terminated customers seeking restoration of service.  However, AA explained that Level 1 customers who are eligible for CRP, but who would not benefit from CRP due to household size or consumption of gas, are required to pay an upfront deposit equivalent to two estimated bills in installments (50% upfront, 25% after 30 days, and 25% after 60 days).  AA MB at 36.  AA submitted that the upfront deposit is unreasonable for Level 1 customers.  AA suggested that the deposit be waived for all Level 1 customers, whether CRP eligible or not.  AA MB at 37.



PGW stated that AA provides no cost information, estimate of percentage of customers its proposal will assist, or how effective the proposal could be.  Furthermore, PGW asserted that AA did not offer any suggested plans for implementation.  PGW RB at 67.  PGW stated that it owes a duty to its entire customer base, not just the low-income customer segment.  PGW contended that to implement AA’s recommendation would result in costs shifted to the entire customer base.  PGW RB at 67.




ii.
ALJs’ Recommendation



The ALJs agreed with PGW and recommended the rejection of AA’s proposal.  The ALJs noted that AA did not provide any cost information and that AA only stated the benefits for a small segment of its customers at the detriment of the remainder of its customers.  Accordingly, the ALJs stated that they could not find that AA substantiated its recommendation by record evidence.  R.D. at 120.




iii.
Disposition


No Exceptions have been filed to this determination.  Finding the ALJs’ recommendation to be reasonable, appropriate and in accordance with the record evidence, it is adopted.


3.
OCA Collection Improvements Proposals TC "3.
OCA Collection Improvements Proposals" \f C \l "3" 


a.
Electronic Funds Transfer (EFT) TC "a.
Electronic Funds Transfer (EFT)" \f C \l "4" 



i.
Positions of the Parties



The OCA proposed that residential customers who have an outstanding balance and who have income levels at or above 250% of the federal poverty level should enter into an EFT agreement to pay their arrearage.  The OCA explained that PGW would automatically withdraw an agreed upon amount of funds from the customer’s bank account each month to pay for gas service and the arrearage.  OCA MB at 95.  The OCA advised that the overall objective would be to successfully retire arrears thereby improving the Company’s cash flow.  The OCA noted that PGW’s August 2005 analysis supports the same approach for chronic late payers with good credit.  OCA MB at 96.  



PGW distinguished between an applicant and a customer stating that a customer has an established payment history or credit history with the Company while an applicant does not.  PGW asserted that for an applicant, it can only look at the credit score to determine the credit risk, while for a customer, it can review the payment history and credit score to decide credit risk.  Tr. 949-950.



PGW explained that it plans to set up a late payer deposit program for individual residential customers that meet the criteria for PGW to request a deposit for service pursuant to 52 Pa. Code § 56.31 et seq.  PGW further explained that if a customer chooses EFT with its late payer deposit program, PGW will waive the customer’s deposit.  PGW advised that after several months, it will analyze its efforts to see if the intended impact is realized.  PGW proposed to prepare a report to share with the Commission and the OCA showing its experience and its analysis.  PGW RB at 68.



The OCA supported PGW’s proposed initiative noting that it was similar its own proposal.  The OCA explained that it is eager to commence the program so that it can obtain the report and analysis PGW will share with the OCA, the Commission and any other interested parties for broader application.  OCA MB at 97 citing Tr. 975-977.  The OCA clarified that the proposal should be for customers, not applicants.  OCA MB at 97, n.17.




ii.
ALJs’ Recommendation



The ALJs determined there was no longer a dispute regarding initiating an EFT program for residential customers as the OCA accepted PGW’s counterproposal regarding its late payer deposit program.  The ALJs pointed out that there are no explicit timeframes for implementing and reporting analysis of the program contained in the record but noted that the OCA anticipates receiving a report and further study promptly and that the OCA has expressed an interest in broader application of the program initiative.  R.D. at 122.



Accordingly, the ALJs recommended that PGW begin the late payer program no later than a week after the Commission Order in this matter is entered.  Additionally, the ALJs recommended that within six months after the program commences, but no later than March 31, 2008, PGW submit to the OCA, any other interested party who requests it, and the Commission, through the Bureau of Consumer Services or other appropriate bureau that the Commission designates, a report and analysis of its experience with the late payer deposit program.  The ALJs also recommended that PGW continue to report on this matter every six months for at least three years or for a period of time that the Commission deems appropriate.  R.D. at 122.




iii.
Exceptions



PGW acknowledges that the ALJs correctly recognized the reasonableness of its late payer deposit program; however, PGW excepts to the implementation timeframe recommended by the ALJs.  PGW contends that the record demonstrates that the earliest possible timeframe for implementation would be some time after January 1, 2008.  PGW Exc. at 57.  More specifically, PGW avers that the earliest it can commit to implementation is March 31, 2008.  PGW Exc. at 58.  PGW explains that successful implementation of the late payer deposit program requires that it identify the appropriate customers for inclusion in the program to ensure that those enrolled in the program benefit from it.  PGW opines that with a better understanding of the customers, it can tailor the program to ensure its effectiveness.  PGW notes that it is in the process of gathering the necessary information as well as contracting a vendor to develop the analytical tools needed to asses its customer base.  PGW Exc. at 58.




iv.
Disposition



We agree with PGW on this issue.  PGW testified that it would take approximately until the end of the year to have an analytical model built, tested, and ready to run.  Tr. at 975.  PGW also specifically stated that the implementation of the late payer deposit program would be sometime after January 1, 2008.  Tr. at 975-976.  PGW then added that it would take approximately three to four months from the implementation of the program to obtain measurable results and estimated that a report containing substantial data on the program could be issued around June or July 2008.  Tr. at 976.  Accordingly, we will grant PGW’s exception on this issue and require the Company to implement its late payer deposit program no later than March 31, 2008.



The ALJs found that a six month time period from the implementation date was appropriate for PGW to compile data and issue a report and analysis of its experience with the late payer deposit program.  R.D. at 122.  This determination comports with PGW’s testimony, and as such, we will require PGW to issue a report to the OCA, the Commission, through the Commission’s Bureau of Consumer Services, and any other interested Party, no later than September 30, 2008.


b.
Mandatory Budget Billing TC "b.
Mandatory Budget Billing" \f C \l "4" 



i.
Positions of the Parties



The OCA proposed a program to automatically enroll customers who fall behind in the winter months (November 1st to the October of the following year) in budget billing.  The budget billing would include the arrearage and the current usage.  The OCA suggested that a customer could opt out of the program once the account for gas service became current.  OCA MB at 98; OCA St. 4 at 27.  The OCA explained that an analysis of PGW’s residential customers revealed a three-year low for enrollment in budget billing, which is currently down 15% from January 2006.  OCA MB at 98.  The OCA asserted that PGW would benefit from higher enrollment by residential customers in a budget billing program similar to that implemented in Tennessee.  OCA MB at 99.  To support its proposal, the OCA noted that Indiana low-income and residential customers’ payment pattern improved from the effects of budget billing.  OCA MB at 100.  The OCA offered to work with PGW to design the budget billing program it proposes.  OCA MB at 101.  



PGW provided a list of reasons why it opposed the mandatory budget billing program proposed by the OCA:

(1)
instituting budget billing does not guarantee payment;

(2)
placing a customer in budget billing because of one missed payment during the winter heating season maybe draconian, inappropriate, against the wishes of the customer, and lead to possible violation of Chapter 14 of the Public Utility Code;

(3)
implementing budget billing in November impacts the Company’s cash flow because the highest bills become due during the winter months and therefore the Company desires to collect as much as possible; and

(4)
implementing the program would require modifying PGW’s billing system, which could significantly impact the Company financially. 

R.D. at 123, citing PGW MB at 93-94.  Instead, PGW proposed to study implications of a mandatory budget billing program as part of its customer segmentation study.  PGW posited that the data would be available approximately the second quarter of 2008.  PGW MB at 94.  Moreover, PGW noted that data from other jurisdictions may be instructive but not persuasive.  PGW asserted that there is no evidence that the utilities use cash flow methodology so there may be a difference in methods and manners of regulation.  PGW also stated that the Commission should know the costs and benefits of the program before a determination is made to implement it.  PGW RB at 69.



The OCA acknowledged PGW’s alternative proposal but continued to recommend its original proposal.  OCA RB at 55.  The OCA asserted that the Commission has supported budget billing as a means of managing a customer’s bills.  OCA RB at 57, see In Re: Insuring Consistent Equal Month Billing, Docket No. M‑00051925, 2006 Pa. PUC LEXIS 21 (June 2006).  In regard to PGW’s concerns of the proposal having a financial impact on the Company, the OCA contended that PGW already has budget billing program with 48,000 customers enrolled and has not quantified what additional costs it would incur if it were to implement the OCA’s proposed budget billing program.  The OCA stated that PGW has not considered that the benefits and resultant reductions in arrears and consistent payments benefit PGW financially.  OCA RB at 57.




ii.
ALJs’ Recommendation



The ALJs found that that the OCA did not provide substantial evidence to support its proposal and recommended that it be rejected.  The ALJs noted that the OCA, as the proponent of this issue, must provide substantial evidence to shift the burden of persuasion to PGW regarding this proposed budget billing program.  The ALJs pointed out that the record is devoid of any cost/benefit analysis and noted that success in other jurisdictions is suggestive at best as there was nothing on the record that shows that those jurisdictions impose similar regulations and the utilities are similarly situated.  R.D.        at 124.




iii.
Exceptions



The OCA disagrees with the ALJs’ determination that it did not provide substantial evidence to support its proposed mandatory budget billing program.  As evidence, the OCA again points to the success of similar budget billing programs in other jurisdictions such as Tennessee and Indiana.  The OCA also restates that the concept of budget billing has been broadly supported by the Commission.  OCA Exc. at 22.  Additionally, the OCA notes that in rejecting its proposal, the ALJs did not recommend PGW’s alternative proposal to further study the proposed program.  The OCA opines that PGW and its customer base could benefit from greater participation in budget billing and that at a minimum, the record evidence supports the adoption of PGW’s proposal to further study the program.  The OCA requests that the Commission adopt PGW’s proposal to further study and report on the OCA’s proposed budget billing program and that PGW be directed to work with interested parties in addressing its concerns and an appropriate program implementation.  OCA Exc. at 22-23.



PGW states that the ALJs properly found no support for the OCA’s mandatory budget billing proposal and therefore, properly found no reason to direct PGW to undertake a costly study of the issue.  PGW reiterates that 1) budget billing does not guarantee payment; 2) automatically enrolling a customer in a mandatory system for missing one payment may be an overly draconian response; 3) the OCA’s timeframe for implementing the program will have a negative impact on its cash flow; 4) implementation of the OCA’s program would require costly modifications to its system; and 4) the OCA did not provide any cost/benefit analysis.  PGW R.Exc. at 36-37.




iv.
Disposition



We agree with the ALJs’ rejection of this proposal.  The OCA has failed to prove on this record that concrete benefits would result from mandatory budget billing.  Additionally, there is no evidence of record regarding the costs of the proposed study regarding implementing such a program.  We are unable to impose these costs on PGW without further substantive evidence.  As such, we will deny the OCA's Exceptions on this issue.


4.
School District Issues TC "4.
School District Issues" \f C \l "3" 


a.
Positions of the Parties



The School District requested that the Commission order PGW to assess each School District account with the Company and reimburse the School District pursuant to the contract for each account.  The School District requested that the Commission order PGW to treat each School District new service extension on its own terms and to apply Section 10.1.B of PGW’s tariff fairly and consistently on a going forward basis.  R.D. at 124.



The School District asserted that PGW increased revenue recovery by moving seven accounts to rate classes with greater delivery charges.  Additionally, PGW adopted a policy of upfront payment for costs of extensions to any new facility belonging to the School District regardless of whether it was capable of dual fuel.  PGW adopted this modification of serving the School District’s accounts without any cost apportionment and claimed that it was exercising its discretionary rights pursuant to its tariff provision at section 10.1.B.  R.D. at 126.


The School District stated that PGW was treating all of the School District facilities under the same contract so that it can impose upfront payment obligations to all of the School District’s accounts.  The School District contended that PGW cannot use the language in tariff section 10.1.B because the dispute was over prior service extension designated for certain school district facilities.  The dispute did not regard new unrelated school district facilities with separate, distinct and unrelated service agreements.  The School District averred that PGW treated all facilities of the School District as if they were to be treated by the terms of the contract negotiated only for certain facilities.  As a consequence of PGW’s errant interpretation, the School District contended that PGW wrongly imposed upfront payment obligations on any School District account.  The School District asserted that the tariff language did not permit PGW to invoke self-help remedies.  The School District concluded that PGW was applying the language in tariff section 10.1.B too broadly.  School District MB at 6, 7; R.D. at 126.  


The School District also reasoned that 66 Pa. C.S. § 1502 prohibited unreasonable discrimination among customers.  Section 1502 reads as follows:

No public utility shall, as to service, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to service, either as between localities or as between classes of service, but this section does not prohibit the establishment of reasonable classifications of service.

66 Pa. C.S. § 1502.  The School District asserted that the duty to prohibit discriminatory treatment applied to the utility’s interpretation and application of approved tariffs.  Keystone Water Co. v. Pa. PUC, 100 Pa. Cmwlth. 644, 515 A.2d 367 (1986).



Additionally, it was only where record evidence revealed that the utility abused its managerial discretion that the Commission may interfere with management decisions.  National Fuel Gas Dist. Corp. v. Pa. PUC, 76 Pa. Cmwlth. 102, 128, 464 A.2d 546, aff’d on remand, Welch v. Pa. PUC, 131 Pa. Cmwlth. 59, 569 A.2d 413 (1990).  The School District stated that PGW had abused its managerial discretion through its interpretation and application of tariff section 10.1.B.  The School District suggested that PGW’s discretion under tariff section 10.1.B was the Company’s rationale to impose upfront payments on any School District facility for service extension.  The School District concluded that this interpretation and application was unreasonable and discriminatory.  The School District asserted that “[n]othing in the [t]ariff [at issue] gave PGW the discretionary right to impose remedies for alleged breach of contractual commitments in connection with some School District accounts on other School District accounts.”  Pursuant to National Fuel and 66 Pa. C.S. § 1502, the Commission had the authority to take corrective action.  School District MB at 8-9; R.D. at 127.


The School District requested that the Commission order PGW, pursuant to PGW tariff section 10.6, (1) to immediately perform an analysis for each School District account; (2) to assess whether reimbursements are due; and (3) to promptly reimburse the School District appropriately.  Additionally, the School District requested that the Commission order PGW on a going-forward basis to “treat each School District request for a new service extension on its own terms and to apply [s]ection 10.1.B to the School District accounts fairly and consistent with similar requests from similarly situated customers.  School District MB at 10; R.D. at 128.


PGW tariff section 10.6 states:
10.6. Extension or Enlargement Refunds.  A pro rata portion of a Customer or developer’s contributions made pursuant to Section 10.1 above, may be refunded by the Company without interest if, within three years of the commencement date of the original Customer or developer’s service agreement, new Customer loads are added to such new facilities.  For purposes of making refund computations, the original and new loads will be deemed to have been installed at the same time.  Refunds will be paid only to a contributing Customer or developer, and the original contribution shall be the maximum aggregate refund.  Upon receipt of a written request by a Customer or developer made no earlier than the end of the third year following the date of the original agreement for new Gas Service, PGW will: (a) review its records to determine if a refund is due the Customer or the developer for additional Customers that attached to the facilities paid for by the Customer or the developer within three years after the execution date of the agreement for new Gas Service, and (b) within 120 days of receipt of such request, (i) make payment to the Customer or developer of any refund due and (ii) provide the Customer or developer with documentation substantiating the refund calculations and identifying the attached loads for which the Customer or developer was credited.  

PGW Gas Tariff – Pa. P.U.C. No. 2, Original Pa. No. 51, Issued August 29, 2003, Effective September 1, 2003. 


PGW stated that the School District misrepresented the circumstances under which PGW required upfront payments for all capital costs to connect school district buildings to PGW’s distribution system and how those payments were credited.  PGW stated that because actual revenues from gas consumption did not meet capital costs, the Company’s capital investment costs regarding the School District’s 1990s contract agreement shifted to firm customers.  PGW stated that the contract dispute for the certain quantity of schools had not been resolved.  PGW stated that on a going-forward basis it required upfront payment from the School District for capital investment for new service.  PGW affirmed that when the School District meets its contractual volumes, PGW would credit amounts due under tariff section 10.1.B.  PGW MB at 87-89; R.D. at 128-129.  



PGW asserted that it required upfront payments for all capital costs related to connecting the School District’s buildings to its distribution system in compliance with tariff section 10.1.B.  PGW contended that equity prohibits all ratepayers to bear the capital costs caused by the School District and its failure to consume projected volumes generating sufficient revenue to the Company to cover its capital costs.  PGW stated that since the School District had not met its obligation under the contract to date, it had not received any credits.  PGW MB at 89.  


PGW contended that its actions were in compliance with the plain language of tariff section 10.1.B.  PGW posited that the School District had not stated on the record that it had complied with any contracts.  Furthermore, the School District had not identified any customer that had failed to meet its contractual obligations and was treated differently than the School District had been treated.  PGW concluded that the School District’s requests should be denied because (1) the discriminatory treatment was not supported by record evidence and (2) the School District had failed to demonstrate legally that tariff section 10.6 should apply by showing it had met the necessary contract criteria.  Most importantly, both parties acknowledge that the tariff section 10.1.B gave discretion to PGW.  PGW RB at 88, 89; R.D. at 129. 



b.
ALJs’ Recommendation



The ALJs found that PGW’s actions did not violate its tariffs and there was no record evidence to support a violation to 66 Pa. C.S. § 1502 of discriminatory treatment by PGW to the School District.  R.D. at 130.


Also, the ALJs recommended that PGW review its records to determine if a refund was due the Customer within 30 days of the date a final Order was entered in this matter.  PGW was directed to comply with 10.6 (b) within 120 days of the date a final Order was entered in this matter.  R.D. at 130-131.


c.
Exceptions



PGW excepts to the ALJs’ recommendation asserting that PGW’s tariff Section 10.6 was not included in PGW’s gas service tariff until September 1, 2003.  At the time of the 1990s contracts with the School District, PGW’s gas service tariff did not contain any wording similar to the current Section 10.6.  PGW maintains that even if capital contributions made by customers prior to September 1, 2003 were viewed as somehow subject to the provision of tariff Section 10.6, the school district has no valid claim.  Pursuant to Section 10.6, a written request for refund must be received by PGW no later than the end of the fourth year following the date of the original agreement for new Gas Service for situations in which: (1) the Customer paid for capital costs in order to connect the Customer to PGW’s distribution system (i.e. line extensions comprised of mains and services); and (2) new Customer(s) with additional loads are added to the same line extension.  Also, PGW avers it has not maintained any load data or other information that would be needed to calculate any allowances under this tariff section.  PGW Exc. at 52-54.


The School District agrees with the ALJs’ recommendation and submits that the Commission should reject PGW’s exception on this issue.  School District R.Exc. at 1-3.  


d.
Disposition



With regard to PGW’s actions violating its tariff, we agree with the ALJs.  PGW has chosen to treat the School District facilities on a case-by-case basis, and we find that this does not violate its tariff.   After careful review, we find no evidence to support a violation to 66 Pa. C.S. § 1502 of discriminatory treatment by PGW to the School District. 



We also agree with the ALJs with respect to the request by the School District regarding its contracted 1990s facilities.  We acknowledge the request of the School District as its written request required under tariff section 10.6(a).  We find that the School District has provided substantial evidence to support that PGW be directed to comply with its tariff section 10.6, both subparts 10.6(a) and 10.6(b), regarding the contracted 1990s facilities.  Accordingly, we agree with the ALJs that PGW is to review its records to determine if a refund is due the School District within 30 days of the date a final Order is entered, and PGW is also to comply with 10.6(b) within 120 days of the date a final Order is entered.  Accordingly, we deny the Exceptions of PGW.

5.
Gas Safety TC "5.
Gas Safety" \f C \l "3" 


a.
Positions of the Parties



The OTS addressed three issues concerning PGW’s gas safety management.  First, the OTS recommended that PGW implement a computerized leak monitoring system to ensure that the Company’s leak history is readily available and easily accessed.  Second, the OTS recommended that PGW implement a schedule to repair Class 2 leaks to ensure that active leaks are repaired before they become hazardous to the public.  Lastly, the OTS recommended that PGW continue to meet and exceed the 1% replacement rate of cast iron pipe on its system because cast iron main breaks are the leading cause of leaks in PGW’s distribution system.  OTS MB at 50-51.



With regard to the OTS’ recommendation of a computerized leak monitoring system, PGW testified that such a program is being developed and is projected to be in use by the first quarter of fiscal year 2008.  PGW St. No. 5R at 10.  In reply to the OTS’ recommendation of a schedule to repair Class 2 leaks, the Company explained that it manages leaks in a comprehensive manner, that repairing Class 2 leaks is not more economical, that it must have the flexibility to manage its leaks, and that a rigid schedule may interfere with the Company’s cast iron replacement program.  Lastly, with regard to the OTS’ recommendation to meet and exceed the 1% replacement rate of cast iron pipe on its system, PGW responded that it will continue to budget for the 1% cast iron replacement rate and that it will exceed that standard if possible.  PGW St. No. 5R at 10.



b.
ALJs’ Recommendation



The ALJs noted that during the evidentiary hearings, PGW and the OTS stipulated to resolve this issue.  The ALJs explained that the stipulation, entered into the record on May 23, 2007, requires PGW to conduct an independent evaluation of its Class 2 leak repair policies within nine months of the entry date of the Commission Order in this proceeding and requires that PGW file a report with the OTS and the Gas Safety Division of the Commission’s Bureau of Transportation and Safety (BTS) within 60 days of completion of the evaluation.  The ALJs advised that the OTS states that this stipulation is in the public interest because it ensures that PGW’s leak repair policy will be reviewed by an independent party to assist PGW in determining whether its current leak repair policy best serves the interests and safety of its ratepayers.  The ALJs acknowledged that while the stipulation does not require PGW to accept the OTS’ recommendations, it allows the OTS and other Parties an opportunity to challenge PGW’s rejection of such recommendations by initiating a proceeding before the Commission.  The ALJs also noted that the Parties agreed to use the Commission’s Alternative Dispute Resolution (ADR) process but further agreed that if ADR fails to resolve the matter, it will be scheduled for hearings.  R.D. at 131-132.



c.
Disposition



No Exceptions have been filed to this determination.  Finding the ALJs’ recommendation to be reasonable, appropriate and in accordance with the record evidence, it is adopted.

IV.
ORDER TC "IV.
ORDER" \f C \l "1" 


For the reasons discussed above, we will adopt the Recommended Decision of Administrative Law Judges Cynthia Williams Fordham and Angela T. Jones as modified by, and consistent with, the foregoing Opinion and Order;  THEREFORE,
IT IS ORDERED:



1.
That the Exceptions of Hess Corporation, the Philadelphia Industrial and Commercial Gas Users Group, and Interstate Gas Supply, Inc. are denied, consistent with this Opinion and Order.



2.
That the Exceptions of Philadelphia Gas Works, Action Alliance of Senior Citizens of Greater Philadelphia, the Office of Trial Staff, the Office of Small Business Advocate, the Office of Consumer Advocate, the Philadelphia Industrial and Commercial Gas Users Group, the Philadelphia Housing Authority and Interstate Gas Supply, Inc. are granted, in part, and denied, in part, consistent with this Opinion and Order.



3.
That the Recommended Decision of Administrative Law Judges Cynthia Williams Fordham and Angela T. Jones is adopted as modified by this Opinion and Order.


4.
That the Complaints filed by the Office of Consumer Advocate at Docket No. R-00061931C0001, the Office of Small Business Advocate at Docket No. R‑00061931C0008, Action Alliance of Senior Citizens of Greater Philadelphia and Tenant Union Representative Network at Docket No. R-00061931C0010, the Philadelphia Industrial & Commercial Gas Users Group at Docket No. R-00061931C0033 are granted or denied to the extent consistent with this Opinion and Order and shall be marked closed.



5.
That the Complaints at Docket Nos. R-00061931C0002 through R‑00061931C007; R-00061931C009, R-00061931C011 through R‑00061931C0032, R-00061931C0034 through R-00061931C0071 are dismissed.



6.
That the intervention of the Archdiocese of Philadelphia is dismissed for failure to prosecute.



7.
That the Philadelphia Gas Works shall not place into effect the rates contained in Supplement No. 16 to Tariff Gas – Pa. P.U.C. No. 2, which have been found to be unjust and unreasonable and therefore, unlawful.



8.
That the Philadelphia Gas Works is hereby authorized to file tariffs, tariff supplements, or tariff revisions containing proposed rates, rules and regulations which are consistent with the said Order, to produce total gas revenues of $970,191,000 representing an annual increase in base rates of $25,000,000.



9.
That the Philadelphia Gas Works’ request to file a Gas Cost Rate Tariff Supplement designed to retain off system sales margins and capacity release credits is denied.



10.
That the Philadelphia Gas Works’ tariffs, tariff supplements, or tariff may be filed upon less than statutory notice, and pursuant to the provisions of 52 Pa. Code §§ 53.31 and 53.101, may be filed to be effective for service rendered on and after the date of entry of the Final Order in this matter.  



11.
That the Philadelphia Gas Works shall comply with all directives, conclusions and recommendations in the Recommended Decision that are not the subject of individual ordering paragraphs as fully as if they were the subject of specific ordering paragraphs.



12.
That the Philadelphia Gas Works shall implement a mechanism to address under-and-over recovery of bad debt expense regarding its Customer Responsibility Program.  The Philadelphia Gas Works is therefore directed to collect all information necessary to establish the net outcome in Program participation over the level at the time of the base rate case and the average shortfall per participant to present with its quarterly reconciliation.



13.
That the Philadelphia Gas Works is directed to establish cost based Interruptible Transportation rates no later than 20 days after the Commission’s Order in this matter. 



14.
That the School District of Philadelphia’s recommendation regarding application of Philadelphia Gas Works’ tariff section 10.1.B is granted in part and denied in part consistent with this Opinion and Order.



15.
That the Hess Corporation’s recommendations regarding supplier tariffs and rules is granted in part and denied in part consistent with this Opinion and Order.  



16.
That, upon Commission approval of the tariffs filed by the Philadelphia Gas Works, in compliance with this Opinion and Order, these proceedings at Docket No. R-00061931 shall be terminated and marked closed.

BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)
ORDER ADOPTED:  September 13, 2007
ORDER ENTERED:   September 28, 2007
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	� 	The Petition to Intervene filed by the Archdiocese of Philadelphia was later dismissed in Ordering Paragraph No. 22 of the Recommended Decision for failure to prosecute.


	�	The Archdiocese’s testimony was not admitted in the record because the Archdiocese did not participate in the evidentiary hearings.  (Tr. 450, 978-980).


	� 	Act 201 is commonly referred to as the Responsible Utility Customer Protection Act and is found at 66 Pa. C.S.§§ 1401 et seq.


� 	Order entered October 4, 2001 at 56.


� 	Order entered October 12, 2001 at 3, 4.


� 	Ratemaking is prospective in nature.  Columbia Gas of Pennsylvania v. Pa. PUC, 613 A.2d 74, 76 (Pa. Cmwlth. 1992).  The Commission may not establish rates which are calculated to retroactively recover surpluses or refund deficits created by inaccuracies in its prior rate authorizations.  Pike County Light & Power Co. v. Pa. PUC, 487 A.2d 118, 121 (Pa. Cmwlth. 1985).


	� 	The range depends upon the COSS elements ultimately approved by the Commission. 


	� 	PGW Restructuring Proceeding Order (M-00021612) at 31.


	� 	Revised Exh. HSG-8 is attached as an Appendix B to PGW’s Exceptions.  


� 	Customer Assistance Program, Docket No. M-991232, 29 Pa.B. 2495 (May 8, 1999).
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