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ORDER

BY THE COMMISSION:


Before the Commission is a Petition filed by Philadelphia Gas Works (PGW) on September 28, 2005.  PGW seeks a waiver of the separate billing requirement found at 52 Pa. Code § 56.13 so that it may include an “Inappropriate Request for Service Charge” on the basic portion of its retail customers’ monthly bills. An Answer to this Petition was filed by the Office of Consumer Advocate (OCA) on October 18, 2005.
BACKGROUND

PGW filed a Petition (First Petition) with the Commission on February 22, 2005, requesting that the Commission find that its Inappropriate Request for Service Charge (IRS Charge) was a basic service and that it could therefore be included in a customer’s basic monthly bill.  In the alternative, PGW asked that the Commission grant a waiver of the separate billing requirement for nonbasic services:

§ 56.13. Separate billings for merchandise, appliances and nonrecurring services 

 Charges for other than basic service -- that is, merchandise, appliances and special services, including merchandise and appliance installation, sales, rental and repair costs; meter testing fees; line extension costs; special construction charges, and other nonrecurring charges, except as provided in this chapter -- shall appear on a separate bill.

52 Pa. Code § 56.13


The IRS Charge was developed by PGW as a consequence of an unregulated gas appliance repair service it offers to some of its retail customers.  This service is provided in addition to the repairs of gas lines and meters that PGW is required to undertake pursuant to 52 Pa. Code § 59.33 (relating to safety).  PGW stated in its First Petition that it gave priority to the repairs of gas lines and meters over that of gas appliances.  PGW also stated that customers were aware of this prioritization, and would falsely claim to be experiencing a leak in their service lines, when in fact the problem was with their gas appliances.  PGW asserted that this practice was interfering with the timely response to complaints of gas leaks in its service lines.  PGW therefore instituted the IRS charge to discourage improper requests for appliance repair service.  This charge was placed in Rule 12.3 of PGW’s approved tariff, Gas Service Tariff – Pa P.U.C. No. 2:

12.3. INAPPROPRIATE REQUEST FOR SERVICE CHARGE. If a Customer requests service for a Gas leak at their premise and PGW determines that there was no Gas leak but rather the request was actually for an appliance repair, the Customer will be assessed an amount equal to the Customer Service Call Charge for 8/10 hours.


PGW stated in the First Petition that it had established policies and procedures governing the imposition of this charge, and that the charge had been assessed 6,233 times in fiscal year 2004 (September 1, 2003 through August 31, 2004).  PGW had been listing IRS charges as a separate line item on its retail customers’ monthly bills since at least September 1, 2003, and stated that it has been identifying it as a nonbasic charge at the request of the Commission’s Bureau of Consumer Services (BCS).  On February 11, 2004, BCS sent a letter to PGW on the subject of this charge, stating that it was in violation of separate billing requirements contained in 52 Pa. Code § 56.13 for non-basic services.

Answers to the First Petition were filed by the OCA, the Office of Small Business Advocate (OSBA), and the Office of Trial Staff (OTS).  The OCA opposed PGW’s request to find that the IRS charge is a basic charge within the meaning of 52 Pa. Code § 62.72.  The OCA expressed concerns that this practice could lead to the termination of service for customers participating in an unregulated program.  All parties supported the grant of a waiver of Section 56.13.

The Commission concluded that the IRS charge was not a basic charge, and that it had insufficient information to rule on the request for a waiver of Section 56.13.  Philadelphia Gas Works Petition for Declaratory Judgment of Alternatively Waiver of PUC Regulations to Permit Consolidated Billing of Inappropriate Request for Service Charge, Docket No. P-00052152, (Order entered August 29, 2005).  PGW was also directed to remove the IRS charge from its Commission approved tariff, which it has done.

DISCUSSION


The Commission may grant a temporary waiver of the provisions of Chapter 56, 52 Pa. Code §§ 56.1-56.231, where compliance would result in “unreasonable hardship for a person or utility.”  52 Pa. Code § 56.222(a).  Notice must be provided to persons affected by any temporary waiver of Commission regulations by the moving party through a bill insert or in another reasonable manner.  52 Pa. Code § 56.222(b).


The OCA stated in its Answer that it does not oppose the requested waiver of Section 56.13.  The OCA stated that the Commission has satisfied its concerns on the termination of customers over the non-payment of this charge by finding that it was a nonbasic charge.  PGW, in its Petition, has also acknowledged that it will not terminate customers for failure to pay the IRS charge.

PGW offers the following arguments in support of its waiver request.   One, the charge ensures that PGW is able to respond promptly to genuine gas leak calls.  Two, the cost of separately billing the IRS would be very expensive for PGW at a time when it is facing serious financial challenges.  Three, customers will not be harmed by the inclusion of the IRS charge on basic service bill.


In support of the second argument, PGW offers that the necessary modification to its billing system would result in a one-time cost of $305,000.  PGW also identified $45,000 in other costs, including with additional paper, postage, collections, and employee training.  Some of these latter costs would presumably be recurring, annual costs, and others one-time costs.  PGW asserts that failure to grant a waiver may result in the elimination of the IRS charge, with negative consequences for the public:
Elimination of the charge would undoubtedly result in growing numbers of customers attempting to expedite their appliance repair service by falsely reporting gas leaks.  This would, in turn, increase the cost of leak repair for the Company and its customers and increase the chances that PGW might be unable to respond is as timely a fashion to a legitimate gas leak report.  PGW would also lose the modest amount of revenue it has historically realized from the charge.

PGW Petition, pg. 9. (emphasis added)

We observe that other gas and electric utilities separate their unregulated service offerings from their regulated operations.  For example, the UGI Corporation has owned a subsidiary operating under the name UGI HVAC Enterprises, Inc., since 2000.  This subsidiary offers home heating, cooling, plumbing and other services to residential and business customers.  The services provided by this unregulated entity are not billed through UGI’s regulated electric or natural gas distribution operations, and the charges do not appear in their tariffs.  Other regulated gas and electric utilities have affiliates that offer services similar to PGW’s appliance repair program.  To the best of the Commission’s knowledge, no waiver of Section 56.13 has ever been granted for these programs, and the charges associated with them are all separately billed.  Nor has PGW cited any precedent for a waiver of Section 56.13 for this type of circumstance.   It is not clear that the Commission can grant a waiver of Section 56.13 to PGW without permitting other gas and electric utilities to charge retail customers for nonbasic services provided by affiliate companies through regular monthly bills.
Furthermore, we do not find that PGW has demonstrated that Section 56.13 represents an “unreasonable hardship” within the meaning of Section 56.222(a) to PGW.  For example, PGW could choose to increase the appliance repair program fees in order to recover the costs of separately billing the service.
The Commission is also concerned about PGW’s claim that the reliable provision of natural gas service will be jeopardized by the failure to grant a waiver of Section 56.13.  PGW overlooks several possible solutions to this problem:  One, discontinuing its appliance repair program altogether, or, two, establishing a subsidiary (as other utilities have done) that provides these services.  This situation has arisen because PGW has chosen to offer an optional, non-regulated service to its retail customers.  This service is apparently administered by the same PGW employees that are responsible for maintaining the safety and reliability of its gas distribution system.  The misuse of this unregulated offering by some customers is now apparently interfering with PGW’s statutory obligation to offer safe, reliable natural gas distribution service.  66 Pa. C.S. § 1501.

While we will not direct PGW at this time to separate its unregulated offerings as other utilities have done, we do not find that the discontinuance of this program would represent “an unreasonable hardship” for PGW’s customers. 52 Pa. Code § 56.222(a). PGW has offered no persuasive evidence that it is the only entity in its service territory capable of providing these services, or that the public interest would harmed by the termination of this program.  Presumably there are many businesses in its service territory that can repair gas appliances, as there are in the service territories of other natural gas distribution companies.  The Commission has no obligation to depart from settled policies to assist a public utility in its unregulated business ventures.  
We observe that natural gas distribution service is one of the most potentially hazardous activities regulated by the Commission. See Bureau of Transportation and Safety, Gas Safety Division and Law Bureau Prosecutory Staff v. Equitable Gas Company, a Division of Equitable Resources, Inc., Docket No. M-00041863, order entered April 22, 2005; Pennsylvania Public Utility Commission v. Peoples Natural Gas Company, Docket No. M-00031705, order entered April 14, 2003.   PGW must consider either terminating the program or taking other remedial measures if inappropriate requests for service are jeopardizing the reliable provision of natural gas service.
To further the Commission’s understanding of this problem, we direct PGW to provide a report to the Commission’s Bureau of Consumer Services and its Gas Safety Division within six months of the entry date of this Order.  This report should document the number of inappropriate requests for service received because of the appliance repair program, the estimated delay in responding to genuine leak calls due to inappropriate requests for service, and total man-hours that PGW service technicians devote to the appliance repair program.   This report is to be provided to the Commission regardless of PGW’s decision to retain or discontinue the IRS charge.
Section 56.13 serves an important public policy goal of minimizing confusion on the part of retail customers regarding their payment obligations for utility service.  Specifically, customers need to understand exactly how much they have to pay in a given month in order to avoid service terminations.  It is all the more important now that this information is easily understood, given the addition of Chapter 14 to the Public Utility Code, 66 Pa.C.S. §§ 1401 – 1418, and the associated increase in terminations, as well as the recent increases in energy prices.  
It must be recognized that most retail customers are presented with multiple bills on a monthly basis for regulated utility services.   Separating nonbasic service charges allows a customer to see the total financial obligation that must be satisfied in any given month to maintain all of their regulated utility services.  The unnecessary inclusion of nonbasic charges on one or more of these monthly bills, for which termination for nonpayment is prohibited, frustrates this objective.  Customers may mistakenly spend money to pay for a nonbasic service that could instead be used to pay for the basic services provided by other utilities.  Absent strong evidence that satisfies the legal standard at Section 56.223(a), waivers of the separate billing requirement will not be granted.  We conclude that PGW has failed to meet its burden of proof and exercise our administrative discretion to deny the request for waiver; THEREFORE,

IT IS ORDERED:
1. That Philadelphia Gas Works’ Petition for a waiver of 52 Pa. Code § 56.13 is denied.

2. That Philadelphia Gas Works file a report with the Commission in this docket consistent with this Order within six months of the entry date of this Order.

3. That Philadelphia Gas Works serve copies of the report on the Commission's Bureau of Consumer Services and the  Gas Safety Division of the Bureau of Transportation and Safety.


BY THE COMMISSION,

                                                         James J. McNulty,

                                                         Secretary
(SEAL)
ORDER ADOPTED:  August 30, 2007
ORDER ENTERED:  September 4, 2007
� The Commission has the jurisdiction to consider whether a public utility’s unregulated service offerings are negatively impacting its  regulated rates and service, and the authority to order appropriate remedies.  PPL Electric Utilities Corporation v. Pa. Public Utility Commission, 2006 Pa. Commw. LEXIS 665.
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