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REMAND ORDER

BY THE COMMISSION:



Before us is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer issued on June 14, 2007, with regard to a Complaint filed by John L. Kinzler (Complainant) against AT&T Communications of Pennsylvania, Inc.  (AT&T).  The ALJ dismissed the Complaint citing that the Complainant failed to establish a prima facie case.  No exceptions were filed to the ID of ALJ.
History of the Proceeding


On May 18, 2006, the Complainant filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission against AT&T alleging that there are incorrect charges on his bills for telephone service.  The Complainant claimed that he did not select AT&T as his long distance telephone service provider in 1995 and that AT&T did not provide long distance service to him.  The Complainant requested that AT&T refund him for all payments made to AT&T since February 21, 1995, including compensation for the time spent compiling his telephone records.  On June 13, 2006, AT&T filed an Answer and New Matter with the Commission denying the material averments contained in the Complaint.  AT&T requested, inter alia, that the Complaint be dismissed.  The Complainant did not file a Reply to the New Matter.



On June 16, 2006, Chief Administrative Law Judge (ALJ) Veronica A. Smith issued an Interim Order Setting a Resolution Conference.  The Interim Order required AT&T to contact both the Complainant and The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania (Embarq) to hold a settlement conference, and to ascertain whether Embarq would participate voluntarily.



The ALJ conducted an initial in-person hearing on February 21, 2007.  The Complainant appeared pro se and testified on his own behalf.  The Complainant also presented the testimony of his wife, Lorna A. Kinzler.  The Complainant offered three exhibits at the hearing but only two were admitted into the record.  Those exhibits were marked and admitted as Complainant’s Exhibits 1 and 2.  James P. Melia, Esquire, 
represented AT&T and presented one witness, Judy Allen.  AT&T’s Exhibits 1 and 2 were marked and admitted into the record.  Janet L. Miller, Esquire, appeared telephonically on behalf of Embarq and presented the telephonic testimony of Deborah Weaver.  Attorney Miller did not offer any exhibits.


The hearing record was closed and the caption of the proceeding was amended by Interim Order of the ALJ issued on March 9, 2007.  The record consists of four exhibits and a 116-page hearing transcript.


The Complainant and his wife, Lorna Kinzler, reside at 1174 North Boundary Road, Cranberry Township, PA 16066.  (Tr. at 8).  They moved into their current residence in February 1995, at which time they established telephone service with Embarq.  The Complainant has two telephone lines; a main line and a second line, provided by Embarq.  Both of the telephone numbers for these lines are listed in the Complainant’s wife’s name.  (Tr. at 18-19, 37-38, 92-93; Complainant’s Exhibit 2).


On February 22, 1995, AT&T received an electronic care feed (electronic service request order) for dial one interLATA service from the Complainant’s local exchange company, Embarq, for their main telephone number.  On October 10, 1996, AT&T received an electronic care feed (electronic service request order) for dial one interLATA service from the Complainant’s local exchange company, Embarq, for their second telephone number.  In both instances, AT&T did not know who made the actual request for AT&T’s service.  (Tr. at 68-69).  In addition, AT&T did not receive any orders switching service to or from any other telephone service provider for either of the Complainant’s telephone numbers after the electronic service orders requesting AT&T interLATA service on February 22, 1995, and October 10, 1996 were received.  (Tr. at 68‑70).

The AT&T service plan for the Complainant’s two telephone lines was known as “True Reach.” (Tr. 70).  AT&T used an invoice derived billing (IDB) system to bill the Complainant.  Under the IDB system, AT&T collects the information for its bill and sends an invoice to the Complainant’s local exchange carrier.  The local exchange carrier would then bill the Complainant on AT&T’s behalf. (Tr. at 70-71). 

Each month, the Complainant was billed basic charges for AT&T’s True Reach calling plan.  The AT&T charges were listed on a separate page included in the bill of the local exchange carrier.  The page had an AT&T logo on it and listed a toll free telephone number to call for billing inquiries.  (Tr. at 42-44, 70; Complainant’s      Exhibit 2).  The Complainant was only billed for service (telephone calls) carried by AT&T pursuant to its True Reach Plan for the months of August and September 2002.  (Tr. at 33-34, 70).  

On May 23, 1997, Embarq received a letter of authorization from MCI Telecommunications Corporation (MCI) requesting that the Complainant’s interLATA, interstate toll service be changed to MCI.  The change was made on May 24, 1997.  The record shows that Embarq has no records regarding the Complainant’s telephone service toll carrier prior to May 23, 1997.  (Tr. at 93-94).

On October 9, 1997, Embarq received a letter of authorization from Sprint Communications Corporation (Sprint long-distance) requesting that the Complainant’s interLATA and intraLATA telephone services be switched to Sprint long distance.  (Tr. at  95).  

On April 28, 1998, Embarq received a letter of agency from MCI requesting that the Complainant’s interLATA toll service be changed to MCI.  The change was made.  Subsequently, on July 29, 1998, Embarq received another letter of agency from MCI requesting that the Complinant’s intraLATA service be changed to MCI.  This change was made on July 30, 1998.  (Tr. at 97).

Embarq’s records reflect that MCI has been the provider of both interLATA and intraLATA toll services to the Complainant since July 30, 1998.  Embarq’s records do not contain any changes to the Complainant’s toll services after July 30, 1998.  (Tr.    at 97).  

The Complainant’s AT&T account was closed sometime after the Complainant called AT&T to question his bill in February 2006, and the Complainant was refunded $35.90.  (Tr. at 23, 28; Complainant’s Exhibit 1).
The ALJ noted that the billing dispute in this proceeding covers a time period of approximately eleven years, from February 1995 to February 2006.  Each month during this time period, the Complainant received a telephone bill from his local exchange carrier, Embarq, which included a separate page with AT&T’s charges.  As noted, this separate page also had AT&T’s logo on it and listed a toll free telephone number for customers to call if they had any billing questions.  The Complainant did not question the AT&T charges until February 2006.  By rendering monthly billings to the Complainant, AT&T was asserting that the charges contained therein were proper and that the Complainant and his wife were, in fact, AT&T’s customers.
The ALJ asserted that the Complainant and his wife must take some responsibility to review their telephone bills as they arrive in order to ascertain whether the charges contained in the bill are accurate and correct.  See, Travillion v. The Bell Telephone Company of Pennsylvania, F-09244775, 1992 Pa. PUC LEXIS 123.  (I.D.  at 8).  As such, the ALJ concluded that the Complainant failed to prove that AT&T or Embarq violated the Public Utility Code, Commission regulations or a Commission-issued order.  As such, the ALJ ruled that the Complainant failed to establish a prima facie case and dismissed the Complaint.
Discussion


ALJ Hoyer correctly concluded that the Complainant had been less than diligent in timely reviewing his long-distance telephone bills.  Nonetheless, we are of the opinion that adoption of the I.D. may result in a fundamentally unfair result for the Complainant.  Although the factual findings of the I.D. clearly demonstrate that the Complainant was unfairly charged by more than one primary interexchange carrier (IXC) for long-distance services, the I.D. reaches the conclusion that the small refund the Complainant received from AT&T is sufficient because the Complainant failed to meet his burden of proof.  Based on the factual findings of the I.D., we believe this conclusion is wrong.  Instead, the case should be remanded to the Office of the Administrative Law Judge (OALJ) for a more detailed review of whether the Complainant is lawfully entitled to a larger refund of fixed charges on his bill under his long-distance plan.



The findings of ALJ Hoyer adequately demonstrate that the Complainant used long-distance services from his presubscribed primary IXC of choice for interLATA and intraLATA toll calls for an extended period of time.  The record shows that the IXCs selected by and presubscribed to by the Complainant from May 1997 until May 2006 were as follows: 

· MCI from May 23-24, 1997 to October 9, 1997;

· Sprint long-distance from October 9, 1997 to April 1998; and,

· MCI from on or about April 28, 1998 (intraLATA toll calls) to July 29, 1998 (interLATA toll calls) to the time that Complainant filed his Formal Complaint with the Commission on May 18, 2006.



Both ALJ Hoyer’s I.D. and the record in this proceeding adequately demonstrate that the Complainant continued to be billed fixed monthly charges under a long-distance services plan of AT&T as if AT&T had continued to be the Complainant’s selected and presubscribed IXC of choice for interLATA and intraLATA toll calls during the 1997-2006 time period.



Again, we note that ALJ Hoyer correctly concluded that the Complainant was less than diligent in timely examining the long-distance portions of his telephone bills that were rendered by Embarq.  Such a timely examination would have disclosed that AT&T was continuing to bill fixed charges
 to the Complainant for a long-distance service plan even though the Complainant selected and presubscribed to a different primary IXC.  Although customers have a duty to examine their utility bills promptly and carefully, the Complainant’s inattention can be excused somewhat by the fact that telephone bills are notoriously confusing to customers.  Of course, all public utilities have an obligation to render accurate bills and, equally, public utilities are far more sophisticated about rendering bills than most customers are in understanding them.  ALJ Hoyer’s findings of fact, which are supported by the record of the proceeding, clearly demonstrate that AT&T’s “double billing” should not have continued for such a prolonged period of time.  This is especially true since Embarq, the incumbent local exchange carrier (ILEC) provider of local telephone service to the Complainant, was also providing billing services for all of the IXCs involved in this matter.  In addition, Embarq was intimately involved in implementing the Complainant’s IXC presubscription “1+” dialing choices for his intraLATA and interLATA long-distance traffic.



The Complainant’s Exhibit 1 plainly indicates that, if AT&T had received the “appropriate TCSI disconnect notification from Sprint [Embarq],” it most likely would have deactivated the Complainant’s “AT&T billing account.”
  The same AT&T e-mail appears to denote that, as far as AT&T was concerned, the Complainant was somehow still presubscribed to “AT&T Dial – 1 Service” in 2006.  However, our review of the evidentiary record and the findings of ALJ Hoyer demonstrate that AT&T had ceased to be Complainant’s presubscribed and primary IXC of choice for “1+” dialed intra- and interLATA calls since May 1997.  A number of the bills rendered by Embarq on behalf of AT&T indicated that the Complainant’s “Current carrier selections” were as follows: (1) “Local toll: MCI – no change” for intraLATA calls; and (2) “Long distance: MCI – no change” for interLATA calls.  These indications were provided for both of the Complainant’s presubscribed telephone numbers.  (Complainant’s Exh. No. 2, Embarq “Monthly statement: May 16, 2003,” p. 4).
In light of the above, we are of the opinion that it would be fundamentally unfair to the Complainant if we adopted the ALJ’s I.D. dismissing the Complaint.  Furthermore, such an action would deliver the undesirable signal that those errors which have been made by ILECs and/or IXCs in the “1+” presubscription and billing process for intra- and interLATA toll calls, cannot be easily remedied or will simply be ignored by this Commission.  As such, we shall remand this proceeding to the Office of Administrative Law Judge on the condition that the Complainant desires to continue his present action.
Should the Complainant desire to pursue the present action, we shall further direct the presiding ALJ to examine and enter appropriate and more detailed findings on whether the Complainant is lawfully entitled to a larger refund associated with the fixed charges on his long-distance plan and for an appropriate period of time during which Complainant did not make use of the long distance service at issue.  We shall also direct the presiding ALJ to conduct such further proceedings as necessary culminating in the issuance of an Initial Decision on Remand.
In the event that the Complainant does not desire to maintain the present action or fails to timely respond to the written notification of the presiding ALJ, the Presiding ALJ shall take the appropriate action to close this case.

Conclusion



Based on our review of the record in this proceeding, we shall remand this case to the Office of Administrative Law Judge for a more detailed review of whether the Complainant is lawfully entitled to a larger refund of fixed charges on his bill under his long-distance plan; THEREFORE,



IT IS ORDERED:


1.
That this proceeding is remanded to the Office of Administrative Law Judge.



2.
That the presiding Administrative Law Judge shall ascertain whether the Complainant desires to continue the present action.


3.
That, within twenty (20) days following receipt of the appropriate written notification from the presiding Administrative Law Judge, the Complainant shall inform the Commission and the presiding Administrative Law Judge whether he desires to maintain the present action.


4.
That if the Complainant desires to continue the present action, the presiding Administrative Law Judge shall examine and enter appropriate and more detailed findings on whether the Complainant is lawfully entitled to a larger refund associated with the fixed charges on his long-distance plan and for an appropriate period of time during which Complainant did not make use of the long-distance service at issue.  The presiding Administrative Law Judge shall also conduct such further proceedings as necessary culminating in the issuance of an Initial Decision on Remand.


5.
That in the event that the Complainant does not desire to maintain the present action or fails to timely respond to the written notification of the presiding 
Administrative Law Judge, the presiding Administrative Law Judge shall take the necessary action to close this case.







BY THE COMMISSION,








James J. McNulty







Secretary
(SEAL)
ORDERED ADOPTED:
August 30, 2007
ORDER ENTERED:
September 19, 2007
�	Embarq voluntarily became a respondent party in the instant case.  No answer to the formal complaint or other responsive pleading was filed by Embarq’s representative, Janet L. Miller, Esquire.  Embarq participated as a party in the evidentiary hearing.  Janet L. Miller, Esquire, filed a Notice of Appearance on behalf of Embarq with the Commission’s Secretary’s Bureau on February 22, 2007.   


	�	The AT&T long-distance plan fixed charges were initially of a small value in the $1.00 - $5.00 range.  Complainant’s direct testimony, Tr. at 22, and Complainant’s Exh. 2.


	�	Complainant’s Exh. 1, e-mail dated May 31, 2006 from Mr. David DeGarmo, AT&T, to Ms. Jennifer L. Kelley, Agent, Bureau of Consumer Protection, Pa. Office of Attorney General, attached to June 1, 2006 letter communication from Ms. Kelley to Complainant.  


	�	We note that we do not regulate the intrastate rates for the long-distance services of IXCs since such services are deemed to be “competitive” under 66 Pa. C.S. § 3018(a)&(b)(1).  However, 66 Pa. C.S. § 3018(b)(3) does not “limit the authority of the commission to regulate the privacy of interexchange service and the ordering, installation, restoration and disconnection of interexchange service to customers.”  See also Firetree, LTD v. AT&T Communications of Pennsylvania, LLC, Docket No. C-20055714, Order entered November 16, 2006.
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