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HISTORY OF THE PROCEEDINGS
On June 20, 2007, Fred Charlton (Mr. Charlton or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (Respondent or Verizon PA). Complainant alleges he mails cash payments directly to Respondent’s payment centers but that Respondent refuses to mail the change and a receipt for the payment back to him.   Mr. Charlton avers that he does not want Respondent to credit the difference to his account.  As relief, Complainant requests that Verizon PA mail him a written receipt as well as the change from his payment.

On August 7, 2007, Respondent filed an Answer and New Matter along with a Preliminary Objection seeking dismissal of the Complaint as legally insufficient.  In addition, Verizon PA requests that the Commission issue an order forbidding the Complainant from filing any further complaints, either formal or informal, in which the issue of the legality of the various methods available to Verizon PA’s customers for paying their monthly bills is raised or challenged.
On August 15, 2007, Complainant filed a timely reply to Verizon PA’s Preliminary Objection reiterating the allegations made and the relief sought in his Formal Complaint.  The matter was assigned to me by Motion Judge Assignment Notice dated August 15, 2007.  The Preliminary Objection is ready for ruling.

FINDINGS OF FACT

1.
Complainant is Fred Charlton, 901 Highview Avenue, Baden, Pennsylvania, 15005.

2. Respondent is Verizon Pennsylvania Inc.

3.
On June 20, 2007, Mr. Charlton filed a Formal Complaint with the Commission against Verizon PA alleging that he mails cash payments directly to Respondent’s payment centers but that Respondent refuses to mail the change and a receipt for the payment back to him.   Mr. Charlton avers that he does not want Respondent to credit the difference to his account.  

4.
In a letter to the Complainant, dated May 18, 2007, Respondent’s representative, Daniel Walters, states that Verizon PA will not issue refund checks to Complainant due to the minimal amount of Complainant’s overpayments.  Mr. Walters states that applying overpayments to Mr. Charlton’s future charges is the most effective way to reimburse him for the nominal amount owed back to him.   

5.
In the same letter, Verizon PA suggests to Mr. Charlton that he mail the exact amount owed in his bill if he does not wish to have the change credited to his account.  

6.
As relief, Complainant requests that Verizon PA mail him a written receipt as well as the change from his payment.

7.
On August 7, 2007, Respondent filed an Answer and New Matter admitting the material allegations of the Complaint. 

8.
On August 7, 2007, Respondent filed a Preliminary Objection seeking dismissal of the Complaint as legally insufficient because it contains no allegations of wrongdoing or illegal conduct on the part of Verizon PA.  
9.
In addition, Verizon PA requests that the Commission issue an order forbidding the Complainant from filing any further complaints, either formal or informal, in which the issue of the legality of the various methods available to Verizon PA’s customers for paying their monthly bills is raised or challenged.
10.
On August 15, 2007, Complainant filed a timely reply to Verizon PA’s Preliminary Objection and New Matter reiterating the allegations made and the relief sought in his Formal Complaint.    Complainant states that he does not use a checking account, does not have a credit or debit card and does not own a home computer.  Reply to Respondent’s Preliminary Objection ¶ 3.  
11.
In his reply to Verizon PA’s Preliminary Objection, Complainant states that “[he] is not accusing Verizon of any wrong-doing” but that “[he] does not understand what the big fuss is about the payment center giving him a receipt when he gives them money.”  Reply to Respondent’s Preliminary Objection ¶¶ 11 and 2.  
DISCUSSION
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code §§5.101-5.103.  Preliminary Objections practice before the Commission is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).

In its Answer, Respondent admits that it does not send change to its customers if they do not pay the exact amount of their bills.  Rather, Verizon PA will apply any overpayment it receives from a customer as a credit to the customer’s account.  Respondent argues that this procedure is reasonable and legal.  Answer ¶ 4.
In its New Matter, Respondent lists all the various payment options it has made available to its customers.  Verizon PA customers may pay their telephone bills in person at a payment center with cash, check or money order.  They may also pay their bills by mail, by automatic payments with a debit or credit card, and by automatic withdrawals from a customer’s checking account.   New Matter ¶ 6.
 In addition, in a letter to Complainant, dated May 18, 2007, Respondent’s representative, Daniel Walters, explains that Verizon PA will not issue refund checks to Complainant due to the minimal amount of Complainant’s overpayments. Mr. Walters states that applying overpayments to Mr. Charlton’s future charges is the most effective way to reimburse him for the nominal amount owed back to him.   In the same letter, Verizon PA suggested to Mr. Charlton that he mail the exact amount owed in his bill if he does not wish to have the change credited to his account.  

With regard to Complainant’s request of a receipt for payments mailed directly to a payment center, Verizon PA explains in its New Matter that customers may confirm payments made to Verizon PA by checking their next telephone bills to see if the payments are reflected.  If a payment that was sent is not reflected on the next bill, the customer may contact the company in order to resolve the matter. New Matter ¶ 7.
In its Preliminary Objection, Verizon PA seeks to dismiss the Complaint as legally insufficient.  In order to be a legally sufficient formal complaint, the pleading submitted must set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code §5.22(a)(4).  See also, 66 Pa.C.S. §701.
No statute, regulation or order of the Commission prescribes the manner in which a utility company is to refund customer overpayments.  Nor does any statute or regulation or order of the Commission order Respondent to send cash in the mail.   On the contrary, while sending cash in the mail is not illegal in the United States, it is highly discouraged by the Unites States Postal Office for the obvious reason that it may be easily intercepted by an unauthorized third party.  Although Complainant may not fully understand Verizon PA’s reasons for refusing to send cash in the mail or to issue receipts for payments mailed directly to its payment centers, he has not alleged that Respondent has violated any statute, regulation or order of the Commission.  On the contrary, in his Reply to Respondent’s Preliminary Objection, Mr. Charlton states that “[he] is not accusing Verizon of any wrong-doing.”  Reply to Respondent’s Preliminary Objection ¶11.  I agree with Respondent that Mr. Charlton’s Complaint is legally insufficient.
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).   
For the reasons stated above, Respondent’s Preliminary Objection is granted and Mr. Charlton’s Complaint is dismissed with prejudice.

Although Mr. Charlton’s present Complaint is legally insufficient, at present, I see no valid reason to issue an order forbidding the Complainant from filing any further complaints, either formal or informal, disputing the legality of the various payment methods offered by Verizon PA.

CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of preliminary objections. 52 Pa. Code §§5.101-5.103.

2.
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

3.
The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).

4.
In order to be a legally sufficient formal complaint, the pleading submitted must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  52 Pa. Code §5.22(a)(4); 66 Pa. C.S. §701.

5.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  

6.
A hearing in the instant case is not necessary in the public interest and would be a waste of Commission resources.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objection filed by Verizon Pennsylvania Inc., seeking dismissal of the Complaint filed by Fred Charlton, at PUC Docket No. C-20077931 is granted.

2.
That the Complaint filed June 20, 2007, by Fred Charlton against Verizon Pennsylvania Inc., Docket Number C-20077931, is dismissed with prejudice and the record marked closed.

Dated:  September 21, 2007



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
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