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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of PECO Energy Company (PECO) filed on April 11, 2007, to the Initial Decision on Remand (I.D.) of Administrative Law Judge (ALJ) Herbert Smolen, issued March 15, 2007.
  Donald and Patty Taylor (Complainants) did not participate in this stage of the proceeding.
History of the Proceeding



The Taylors are residential customers of PECO who have resided in their present location since 1998.  On January 1, 2002, a PECO representative went to the Taylor’s premises to change the meter to an automatic meter reader (AMR).  During the visit, the meter reader found that the meter had been tampered with in that there was no seal on the meter, a barrel lock and a heavy duty seal ring were missing and there were jumpers wired to the meter board.  The PECO representative corrected the condition around the meter, removed the jumper and installed the AMR.  (March 14, 2005 I.D. at  2-3).  


In August 2003, PECO back-billed the Taylors from March 1998 to January 11, 2002, based on the actual usage measured by the AMR from January 11, 2002 to August 2003.  The back-billing was based upon the average usage for the period after the installation of the AMR compared to billings rendered prior to the AMR installation date when the tampered meter was still in existence.  The re-billing amount for the period March 27, 1998 to January 11, 2002 was $5,411.30.  (March 14, 2005 I.D. at 2-3; Tr.      at 51).


The Taylors filed a Complaint with the Commission’s Bureau of Consumer Services (BCS) on September 9, 2003, at Case No. 148285.  On August 4, 2004, the BCS issued a decision, finding, inter alia, that meter tampering existed at the Taylor’s property and that PECO had properly back-billed the Taylors for estimated usage of $5,411.30.  Further, the BCS noted that the customer declined an offer of a payment arrangement.  The BCS also stated, as follows: (1) that meter tampering was discovered at the ratepayers’ property; (2) that PECO did not accuse the Taylors of meter tampering; (3) that no evidence existed showing that the Taylors ordered or performed the meter tampering; and (4) that the Taylors benefited from the tampered meter.  (PECO Exh.    No. 3).



The Taylors filed a Formal Complaint against PECO on August 23, 2004, alleging, inter alia, that they were wrongly accused of meter tampering and that PECO estimated that they owed more than $5,000.00.  (Complaint at 3-4).  On September 16, 2004, PECO filed an Answer stating that PECO did not allege that the Taylors tampered with the meter themselves, but that they benefited from and are responsible for paying for the service provided to them by PECO.  (Answer at 1-2).


A hearing was held on January 12, 2005, at which the Taylors appeared pro se and PECO was represented by counsel.  PECO presented two witnesses and introduced four exhibits.  The record was closed on January 12, 2005.  (I.D. at 2).


In his Initial Decision issued March 15, 2005 (March 2005 I.D.), the ALJ dismissed the Complaint and concluded that the Taylors are responsible for the revised billing of $5,411.30, as calculated by PECO and determined to be correct by the Commission’s BCS.  (I.D. at 9).  The Taylors filed Exceptions to the Initial Decision on April 11, 2005.  The Complainants denied tampering with the meter and excepted to the ALJ’s determination that PECO has the authority to back-bill them for four years’ usage when PECO admitted that it did not know when the meter tampering began.  PECO filed Reply Exceptions on August 23, 2005.


In our Opinion and Order dated March 17, 2006 (March 2006 Order), we agreed that the Taylors could be re-billed because they had benefited from the service provided by PECO.  However, we also concluded that more information was required in order to calculate an accurate re-billing amount.  PECO had not identified the amount already paid by the Taylors during the under-billed period or the usage data used by PECO to develop the re-billing amount to include the effects of conservation, weather or changes in the number of household members.  In addition we requested that PECO explain why it had failed to discern the Taylor’s meter’s deficiencies for forty-six months.  (March 2006 Order at 11-12).  Accordingly, this proceeding was remanded to the Office of Administrative Law Judge (OALJ) for such further proceedings, as deemed appropriate, to arrive at a more accurate re-billing amount.  


Two additional days of evidentiary hearings were held on May 25, 2006, and October 12, 2006.  The record consists of twelve written exhibits introduced by PECO and a transcript of 189 pages.  PECO also filed a Brief on Remand and the record was closed on January 15, 2007.  The Taylors did not appear in the hearings on remand nor did they participate in this proceeding in any way since filing Exceptions to the March 2005 Initial Decision.



In his Initial Decision on Remand issued March 15, 2007, the ALJ reduced the original rebilling amount to $5,022.75 to reflect the result of the 365-day sampling analysis performed by PECO.  The ALJ then applied a 3% discount to the resulting balance of $5,022.75 to reflect a 3% savings due to occupancy, weather and conservation factors.  In all, the make-up bill was reduced to $4,721.38.  The ALJ also determined that PECO should be fined $1000 for failing to provide adequate service pursuant to Section 1501, 66 Pa. C.S. § 1501.  


PECO filed Exceptions to the March 2007 Initial Decision on Remand on April 11, 2007.  No Reply Exceptions were filed.
Discussion


In the Initial Decision, ALJ Smolen drew thirty-seven Findings of Fact and two Conclusions of Law.  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainants have challenged PECO’s back-billing based upon its discovery of meter tampering.  Thus, it is clear that they are the Party seeking affirmative relief from the Commission and, therefore, they are the Party with the burden of proof.  The Pennsylvania Supreme Court has held that the when a litigant has the "burden of proof," it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which "fairly out-weighs the probative value of any proof offered against the claim."  Id.  (emphasis in original).


In the Introduction to its Exceptions, PECO summarizes the problems with calculating a make-up bill in an under-billing situation:

The central problem with rendering a back-bill in a theft of service/meter tampering case is that the act of tampering with the meter intentionally and permanently destroys the data that allows one to know the actual usage of the customer.  True usage will never be known; all that can be known is an estimate of usage.  Of course, numerous methods of estimation can be used.  In choosing between those methods of estimation, ‘the central problem’ rears its head: since one does not and cannot know the actual usage, there is no gold standard of accuracy against which to judge the various estimation methods.  Put simply, it is not possible to objectively determine whether one estimation method is the most accurate measure of past [usage], because there is no known measure of past usage against which to compare the results.  

(Exc. at 2).  



PECO rendered, and the Taylors paid, bills for less than the amount of electric service used.  PECO is not alleging that the Taylors are responsible for the meter-tampering situation that led to the inaccurate billing.  However, as discussed in our March 2006 Order, PECO is permitted to back-bill the Taylors for the period from the date of discovery and up to four years prior to the correction of the problem that gave rise to the inaccurate billing.  (March 2006 Order at 5-6).  See Angie’s Bar v. Duquesne Light Company, 72 Pa. P.U.C. 213, 1990 Pa. PUC LEXIS 4 (March 27 1990).  The issue here is the accuracy of the make-up bill. 


In its first Exception, PECO objects to the following statement by the ALJ:

Further, PECO’s reliance on the Waldron doctrine is misplaced where, as aforesaid, PECO’s own analysis discloses a 3% difference between estimation approaches and admits of at least a 3% difference attributable to such factors as occupancy, weather, and conservation.

(I.D. at 16).  PECO asserts that the ALJ’s statement, when viewed together with the procedural history of the case, has the potential to create confusion with regard to future applications of the Waldron rule.
  


In Waldron, we found that a complainant in a high bill proceeding challenging the accuracy of a bill and meter may establish a prima facie case that cannot be defeated, in limine, by the complainant’s failure to prove the utility’s meter was misread or otherwise inaccurate.  “[T]he controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-436, 461 A.2d 1234, 1235 (1983).  


PECO states that the Taylor’s primary argument in the evidentiary hearing prior to the March 2006 Initial Decision was that they, themselves, did not engage in meter tampering and were, therefore, not responsible for any unmetered usage.  PECO admits that the Taylors testified regarding changes in occupancy in detail that was sufficient to shift the burden of moving forward to PECO to review occupancy issues.  However, 
PECO argues that, since the Taylors did not appear at the remand hearings to present any additional evidence regarding weather or conservation, that Waldron does not require PECO to move forward on issues where the Taylors “did not move forward in any respect to establish that evidentiary record.”  PECO states that it is perfectly happy to accept the record as it is but that it does not believe that the Commission intended to override the Waldron rule.  (Exc. at 6-7).


In the first evidentiary hearing, PECO calculated the re-billing amount of $5,411.30 but did not supply supporting schedules.  In this remand phase of the proceeding, PECO remedied that deficiency by calculating the make-up bill using two methodologies: (1) a method using summer and winter sampling periods resulting in an estimated usage of 54,028 kWh of electricity during the period of meter tampering; and (2) a second 365-day data sampling method that resulted in a estimate usage of 52,361 kWh for the meter-tampering period.  When the estimates were netted out against the amount that the Taylors had already paid during the meter-tampering period, the
summer/winter sampling method resulted in a makeup bill of $5,308.60 and the 365-day sampling method resulted in a $5,022.75 makeup bill.  In the March 2007 Initial Decision, the ALJ noted PECO’s agreement to credit the Taylors for the $285.85 difference between the results of the two sampling methods.  The ALJ found that the credit was just and reasonable.  (March 2007 I.D. at 10).  It is the additional three percent adjustment that the ALJ made to account for occupancy, weather and conservation that is objectionable to PECO. 


The Commonwealth Court discussed the Waldron rule in Robert H. Milke v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milke):
Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of proof remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  

Milke at 1220.


The Taylors did present a prima facie case with regard to occupancy of their home since 1998 in the initial hearing.  PECO, however, did not consider occupancy, weather or conservation or use twelve full months of data to calculate the re-billing amount.  As a result, we ordered PECO to remedy this situation in order to arrive at a more accurate re-billing amount, and we remanded this matter to the OALJ for further proceedings.  At the hearing on remand, PECO appeared and presented the additional evidence, including the evidence regarding occupancy, weather and conservation.  Since the Taylors did not appear at the hearing on remand, the sole evidence regarding conservation and weather was presented by PECO.  The occupancy data had been combined with the conservation and weather data 


PECO’s witness testified that PECO used data from the later AMR-metered time period to estimate the effect of weather, conservation and occupancy during the meter-tampering period.  After the AMR meter was installed, the Taylors received stronger price signals than they had during the meter tampering period.  Even so, the Taylors had only a six percent decrease in usage in 2004 when there was also a twenty-nine percent decrease in occupancy, a six percent decrease in Heating Degree Days and a forty-six percent decrease in Cooling Degree Days.  (I.D. at 15).  We are, therefore, inclined to agree with PECO’s conclusion that the combined variation in occupancy, weather and conservation together would have very limited effect on the Taylor’s usage in the meter tampering period.  Thus, we will not make an adjustment for occupancy, weather and conservation because PECO has shown that such changes would have had little or no effect during the meter-tampering period.  Accordingly, PECO’s first Exception is granted.


In its second Exception, PECO asserts that looking at changes in occupancy, weather and conservation does not necessarily give a more accurate estimate of prior usage and that the Commission should not order PECO or other utilities to examine those factors on a global basis.  Rather, such factors should be examined only where a complainant has made a prima facie showing that these factors have had a meaningful effect on usage.  (Exc. at 9-13).



We will grant PECO’s second Exception based on our discussion of PECO’s first Exception.  Under the Waldron rule, the complainant must first make a prima facie case that shifts the obligation to go forward to the utility to contest a complainant’s position.  However, a utility should always be prepared with all the relevant data it has at its disposal in any proceeding where its bill is disputed.  Pursuant to Section 5.404 of our Regulations, 52 Pa. Code § 5.404, the Commission or the presiding officer may call for further admissible evidence and require that the evidence be presented by the parties concerned, as we did in this proceeding.



In its third Exception, PECO argues that its actions did not rise to the level of unreasonable service requiring a fine.  (Exc. at 13-15).  In the Initial Decision on Remand, the ALJ found That PECO’s failure to observe and report a visible defective condition in the Taylor’s meter for a period of approximately four years constituted a violation of Section 1501, 66 Pa. C.S. §1501.  (I.D. at 18).  As a result, the ALJ performed an analysis pursuant to the standards set forth in Rosi v. Bell Atlantic Pennsylvania, Inc., 2000 Pa. PUC LEXIS 5, Docket No. C-00992409 (Order entered February 10, 2000).  The ALJ then concluded that the imposition of a $1000 penalty was appropriate for the violation.  


Upon a review of the record, we conclude that a penalty is not warranted in this instance.  In the first place, PECO had an adequate explanation for the fact that its meter readers missed the fact that the Taylor’s meter had been subjected to tampering.  The PECO witness testified that there were no visual clues to the meter tampering, even though certain aspects of the meter security system might have been visible.  We assume that the individual who was intent on theft of service through meter tampering would also be quite careful to hide the signs of the tampering in order to ensure the continuance of lower bills.  For that reason, we believe that PECO’s explanation is credible.


Additionally, PECO argues that it can find no provision in our Regulations or in the Public Utility Code that requires that PECO conduct an inspection of a meter for tampering while conducting a meter reading even though it would be a good practice and would certainly benefit the utility.  We must agree that there is no specific requirement for such an inspection.  As a result, there is no statutory violation.  
Conclusion


We have reviewed the entire record developed in this proceeding, including both Initial Decisions as well as PECO’s Exceptions to the March 2007 Initial Decision on Remand.  Premised on our review of the record evidence, we conclude that PECO’s Exceptions are meritorious.  Accordingly, we will grant PECO’s Exceptions and modify the ALJ’s Initial Decision, as discussed herein; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions of PECO Energy Company to the Initial Decision of Administrative Law Judge Herbert Smolen, issued on March 14, 2007, are granted.


2.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted, in part, and modified, in part, consistent with this Opinion and Order.


3.
That PECO Energy Company revise the make-up bill for Donald and Patty Taylor for the period from March 2, 1998, to January 11, 2002, to $5,022.75 to be paid over a period of four years.



4.
That within thirty days of the entry of the Commission’s Order in this matter, PECO Energy Company shall submit to the Commission written confirmation of compliance with Paragraph 3 of this Order.



5.
That the proceeding docketed at Docket No. F-01482857 shall be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 25, 2007
ORDER ENTERED:  October 25, 2007
	� 	The issue date of the Initial Decision on Remand was March 15, 2007; therefore, any timely Exceptions were to be filed on or before April 4, 2007.  The instant Exceptions were filed one week late.  PECO explained that, in addition to counsel’s illness, the Initial Decision was delayed in the mail.  We will waive the twenty-day filing period and accept the Exceptions nunc pro tunc pursuant to 52 Pa. Code § 1.2(c).


	�	 Malcolm Waldron v. Philadelphia Electric Company,  54 Pa. P.U.C. 98, 1980 Pa. PUC LEXIS 90, 4-5, (March 14, 1980).
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